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MINUTES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
June 7, 2022

The Judicial Conference Committee on Rules of Practice and Procedure (Standing
Committee) met in a hybrid in-person/virtual meeting in Washington, DC on June 7, 2022, with
the public and certain members attending by videoconference. The following members were in
attendance:

Judge John D. Bates, Chair Judge Carolyn B. Kuhl
Elizabeth J. Cabraser, Esq. Professor Troy A. McKenzie
Judge Jesse M. Furman Judge Patricia A. Millett
Robert J. Giuffra, Jr., Esq. Hon. Lisa O. Monaco, Esq.”
Judge Frank Mays Hull Judge Gene E.K. Pratter
Judge William J. Kayatta, Jr. Kosta Stojilkovic, Esq.

Peter D. Keisler, Esq. Judge Jennifer G. Zipps

Professor Catherine T. Struve attended as reporter to the Standing Committee.

The following attended on behalf of the Advisory Committees:

Advisory Committee on Appellate Rules — Advisory Committee on Criminal Rules —
Judge Jay S. Bybee, Chair Judge Raymond M. Kethledge, Chair
Professor Edward Hartnett, Reporter Professor Sara Sun Beale, Reporter

Professor Nancy J. King,

Advisory Committee on Bankruptcy Rules — Associate Reporter
Judge Dennis R. Dow, Chair
Professor S. Elizabeth Gibson, Reporter Advisory Committee on Evidence Rules —
Professor Laura B. Bartell, Judge Patrick J. Schiltz, Chair

Associate Reporter Professor Daniel J. Capra, Reporter

Advisory Committee on Civil Rules —
Judge Robert M. Dow, Jr., Chair
Professor Edward H. Cooper, Reporter
Professor Richard L. Marcus,

Associate Reporter

Others providing support to the Standing Committee included: Professors Daniel R.
Coquillette, Bryan A. Garner, and Joseph Kimble, consultants to the Standing Committee; H.
Thomas Byron III, Rules Committee Chief Counsel-Designate; Bridget Healy, Rules Committee
Staff Acting Chief Counsel; Scott Myers and Allison Bruff, Rules Committee Staff Counsel;
Brittany Bunting and Shelly Cox, Rules Committee Staff; Burton S. DeWitt, Law Clerk to the

* Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, represented the
Department of Justice (DOJ) on behalf of Deputy Attorney General Lisa O. Monaco. Andrew Goldsmith was also
present on behalf of the DOJ for a portion of the meeting.
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Standing Committee; Dr. Emery G. Lee, Senior Research Associate at the FJC; and Dr. Tim
Reagan, Senior Research Associate at the FJC.

OPENING BUSINESS

Judge Bates called the meeting to order and welcomed everyone. He noted that Deputy
Attorney General Lisa O. Monaco would not be able to attend, but he welcomed Elizabeth Shapiro
and thanked her for attending on behalf of the Department of Justice (DOJ). He thanked several
members whose terms were expiring following this meeting, including Standing Committee
members Judge Frank Hull, Peter Keisler, and Judge Jesse Furman. Judge Bates also thanked
Judge Raymond Kethledge and Judge Dennis Dow for their service as chairs of the Criminal Rules
and Bankruptcy Rules Advisory Committees respectively. He welcomed Tom Byron, who would
be joining the Rules Office as Chief Counsel in July, and Allison Bruff, who had joined as counsel.
Judge Bates congratulated Professor Troy McKenzie on his appointment as Dean of New York
University Law School. In addition, Judge Bates thanked the members of the public who were in
attendance by videoconference for their interest in the rulemaking process.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the minutes of the January 4, 2022 meeting.

JOINT COMMITTEE BUSINESS
Emergency Rules

Judge Bates introduced this agenda item, which concerned final approval of proposed new
and amended rules addressing future emergencies. Specifically, the Appellate, Bankruptcy, Civil,
and Criminal Advisory Committees were requesting approval of amendments to Appellate Rules
2 and 4, as well as promulgation of new Bankruptcy Rule 9038, new Civil Rule 87, and new
Criminal Rule 62.

Professor Struve thanked all the chairs and reporters of the Advisory Committees for their
extraordinary work on this project, and especially Professor Capra for leading the project. This
project was in response to Congress’s mandate to consider rules for emergency situations. In regard
to the uniform aspects of these rules (i.e., who declares an emergency, the basic definition of a
rules emergency, the duration of an emergency, provisions for additional declarations, and when
to terminate an emergency), most of the public comments focused on the role of the Judicial
Conference in declaring a rules emergency. One commentator supported the decision to centralize
emergency-declaration authority in the Judicial Conference; others criticized the decision in
various ways. The Advisory Committees carefully considered this both before and after public
comment. The uniform aspects remain unchanged post-public comment.

Professor Capra noted two minor disuniformities that remained within the emergency rules.
Proposed Appellate Rule 2(b)(4), concerning additional declarations, was styled differently than
the similar provisions in the proposed Bankruptcy, Civil, and Criminal emergency rules. And
proposed Civil Rule 87(b)(1), concerning the scope of the emergency declaration, was worded
differently than the similar provisions in the proposed Bankruptcy and Criminal emergency rules.
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Proposed Civil Rule 87(b)(1), as published, stated that the declaration of emergency must “adopt
all of the emergency rules in Rule 87(c) unless it excepts one or more of them.” The proposed
Bankruptcy and Criminal rules provide that a declaration of emergency must “state any restrictions
on the authority granted in” the relevant subpart(s) of the emergency rule in question.

Appellate Rules 2 and 4. Turning to the point raised by Professor Capra, Professor Hartnett
noted that proposed amended Rule 2(b)(4), as set out on lines 27 to 29 of page 89 of the agenda
book, used the passive voice (“[a]dditional declarations may be made”) instead of the active voice
used by the other emergency rules (“[t]he Judicial Conference ... may issue additional
declarations”). He stated that the Appellate Rules Advisory Committee agreed to change the
language to bring it into conformity with the other emergency rules.

A judge member focused the group’s attention on proposed Appellate Rule 2(b)(5)(A)
(page 90, line 36). In the event of a declared emergency, this provision would authorize the court
of appeals to suspend Appellate Rules provisions “other than time limits imposed by statute and
described in Rule 26(b)(1)-(2).” The member asked whether the “and” should be an “or.” The
rule, as drafted, could be read as foreclosing suspension of only those time limits that are both
imposed by statute and described in Rule 26(b)(1) or (2). Professor Hartnett stated that the use of
“and” was intentional. Current Appellate Rule 2 permits suspension (in a particular case) of
Appellate Rules provisions “except as otherwise provided in Rule 26(b),” and Appellate Rules
26(b)(1) and (2) currently bar extensions of the time for filing notices of appeal, petitions for
permission to appeal, and requests for review of administrative orders. The proposed Appellate
emergency rule, by contrast, is intended to permit extensions of those deadlines, so long as they
are set only by rule and not also by statute. Changing “and” to “or”” would eliminate that feature
of the proposed rule. Professor Struve noted that she is unaware of any deadline set by both statute
and an Appellate Rule other than those referenced in Rule 26(b).

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendments to Appellate Rules 2 and 4,
with the revision to proposed Appellate Rule 2(b)(4) (lines 27-29) as discussed above.

New Bankruptcy Rule 9038. Judge Dennis Dow introduced proposed new Bankruptcy Rule
9038. The proposed new rule would authorize extensions of time in emergency situations where
extensions would not otherwise be authorized. The Bankruptcy Rules Advisory Committee
received only one relevant public comment, which was positive and not specific to the Bankruptcy
rule. He requested the Standing Committee give its final approval to proposed new Rule 9038 as
published.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved proposed new Bankruptcy Rule 9038.

New Civil Rule 87. Judge Robert Dow introduced proposed new Civil Rule 87. The Civil
Rules Advisory Committee received a handful of comments. The CARES Act Subcommittee
considered these comments and determined that no changes were necessary, and the Advisory
Committee agreed. The Advisory Committee made some small changes concerning bracketed
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language in the committee note, but otherwise the rule looks similar to the language that came
before the Standing Committee prior to publication for public comment.

Professor Cooper noted a pair of changes to the portion of the committee note shown on
page 124 of the agenda book. Emergency Rule 6(b)(2)(A) authorizes a court under a declared rules
emergency to “apply Rule 6(b)(1)(A) to extend” the deadlines for post-judgment motions.
(Ordinarily, Civil Rule 6(b)(2) forbids a court from extending those deadlines.) Rule 6(b)(1)(A)
authorizes a court, “for good cause, [to] extend the time ... with or without motion or notice if the
court acts, or if a request is made, before the original time or its extension expires.” (emphasis
added.) Prior to the Standing Committee meeting, a judge member had pointed out that, as
published, the text of the rule, by referring to Rule 6(b)(1)(A), authorizes sequential extensions
(that is, a court could grant an extension under Rule 6(b)(1)(A) and, before time expired under that
extension, grant a second extension). But, the member observed, the committee note did not reflect
this possibility. Professor Cooper agreed with this assessment of the committee note. The Advisory
Committee therefore agreed to add language (in the first and fifth sentences of the relevant
committee note paragraph) clarifying that such further extensions were possible. Separately, the
Advisory Committee had decided to delete the first sentence of the next paragraph of the
committee note, and to combine the remainder of that paragraph with the following paragraph to
form one paragraph.

Discussion then turned to the wording of proposed Civil Rule 87(b)(1). A practitioner
member noted that as he read the proposed Criminal and Bankruptcy emergency rules, if the
Judicial Conference failed to specify which emergency provisions it was invoking or exempting,
the default was that all the emergency provisions would go into effect. However, proposed new
Civil Rule 87(b)(1)(B) by its terms worked differently: “The declaration must ... adopt all the
emergency rules ... unless it excepts one or more of them.” Under this wording, the member
suggested, if the declaration did not specify which provisions it was adopting, it would be an
invalid declaration. Professor Cooper stated that, originally, the relevant portion of Rule 87(b)(1)
had said simply that “[t]he declaration adopts all the emergency rules unless it excepts one or more
of them,” thus setting the same default principle as the proposed Bankruptcy and Criminal rules.
But in the quest for uniformity in wording across the three proposed emergency rules, the word
“must” had been moved up into the initial language in Rule 87(b), which had the effect of inserting
“must” into proposed Rule 87(b)(1)(B). Professor Cooper explained that (for the reasons set forth
on page 111 of the agenda book) it was not possible for Civil Rule 87(b)(1)(B) to use identical
wording to that in the proposed Bankruptcy and Criminal emergency rules. The Bankruptcy and
Criminal provisions directed that the emergency declaration “must ... state any restrictions on” the
emergency authority otherwise granted by the relevant emergency rule—a formulation that would
not be appropriate in the Civil rule given the indivisible nature of each particular Civil emergency
rule. Professor Cooper expressed the hope that the Judicial Conference would remember to specify
which courts were affected and which rules it was adopting by its emergency order. Judge Bates
added that if the rule would require the Judicial Conference to make a specific declaration for Civil
that need not be made for the other emergency rules, members should consider whether it would
cause any problems.

Professor Struve suggested that there were actually two uniformity questions at issue—
stylistic uniformity, and a deeper uniformity as to the substance. Uniformity on the substance, she
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offered, could be achieved through revisions to Civil Rule 87(b)(1) (on pages 116-17)—namely,
deleting the word “must” from line 10 and instead inserting it at the beginning of lines 11 and 15,
and changing “adopt” at the beginning of line 12 to “adopts.” Under that revised wording, if the
declaration failed to specify any exceptions, it would adopt all the emergency rules in Rule 87(c)—
thus achieving the same default rule as the Bankruptcy and Criminal provisions.

Professor Capra, however, stated that this proposed revision would deepen rather than
alleviate the uniformity problem. He predicted that the good sense of the Judicial Conference
would surmount any problem with the language of the rule as published. Professor Coquillette
agreed that the Judicial Conference would know what it needed to do to declare a Civil Rules
emergency. Judge Bates added that he believed the Rules Office would inform the Judicial
Conference of the procedures it needed to follow to declare a Civil Rules emergency. Professor
Struve expressed her confidence in the meticulousness of the Rules Office, but she questioned why
the rulemakers would want to impose an additional task on the Rules Office in the event of an
emergency. Making it as simple as possible for all actors to act in an emergency situation seemed
desirable.

Judge Bates highlighted two goals: First, the desire for uniformity. Second, the desire to
not have to ask the Judicial Conference to do something unique with respect to the Civil Rules.
Judge Bates thought that Professor Struve’s suggestion would accomplish the second goal,
although it would offend uniformity. And, he suggested, the proposed rule as published already
offended uniformity. Therefore, the question under debate was not about creating disuniformity
but rather fixing one issue while continuing the lack of uniformity.

A practitioner member stated that she agreed with the proposed change. The change would
make the rule read more clearly while also safeguarding against something being overlooked in an
emergency. Professor Marcus said that the goal of the Advisory Committee was to make it as easy
as possible for the Judicial Conference to declare a rules emergency, with all the emergency rules
going into effect unless the Judicial Conference explicitly excluded a rule. To the extent the rule
as written did not do so, it would be good to make changes to get there. A judge member agreed
that the rule should not create more work for people to do in order to declare a rules emergency.

Judge Robert Dow stated that he believed Professor Struve’s proposed change was friendly
and therefore acceptable to the Advisory Committee. While it would add a disuniformity to the
proposed new Rule 87, that disuniformity occurred in a place where the rule already was not
uniform in relation to the other emergency rules. He asked the Standing Committee to grant final
approval to proposed new Civil Rule 87, with the noted changes both to the committee note and
to lines 10 through 15 of the rule text.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved proposed new Civil Rule 87.

New Criminal Rule 62. Judge Kethledge introduced proposed new Criminal Rule 62. The

Criminal Rules Advisory Committee received ten or so public comments, some of which were
overlapping. He highlighted one change to the committee note plus two of the public comments.
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First, the change to the committee note concerned a passage addressing proposed Rule
62(d)(1)’s requirement that courts provide “reasonable alternative access” to the public when
conducting remote proceedings. The note as published stated that “[t]he rule creates a duty to
provide the public, including victims, with ‘reasonable alternative access.”” DOJ requested that
the note be revised to mention the Crime Victims’ Rights Act (CVRA). A pair of comments
opposed this suggestion, and one of those comments requested deletion of the phrase “including
victims.” The latter phrase had been included to ensure that district courts did not overlook the
requirements of the CVRA when holding remote proceedings, not to suggest an order of priority
among observers of remote proceedings. Accordingly, the Advisory Committee revised the note
as shown on page 161 of the agenda book by deleting the phrase “including victims” and by adding
a sentence directing courts to “be mindful of the constitutional guarantees of public access and any
applicable statutory provision, including the Crime Victims’ Rights Act.” This language reminds
courts to consider both the First and Sixth Amendments’ guarantees of public access, in addition
to any statutory rights, such as the CVRA. Later in the meeting, an attorney member suggested
changing “be mindful of” to “comply with,” and Judge Kethledge (on behalf of the Advisory
Committee) acquiesced in that change.

Second, one of the public comments concerned proposed new Rule 62(d)(2), which
provides that, if “emergency conditions limit a defendant’s ability to sign[,] defense counsel may
sign for the defendant if the defendant consents on the record.” A district judge suggested that this
language be revised to allow the court to sign for the defendant as well. The Advisory Committee
did not support this suggestion. There was no demonstrated need to have the court sign for the
defendant when counsel would be perfectly able to do so. The Advisory Committee was
particularly concerned that this would infringe upon the attorney-client relationship. And the
Advisory Committee was concerned that this would allow the court to sign a request to hold felony
plea or sentencing hearings remotely under proposed new Rule 62(¢e)(3)(B).

Third, the Advisory Committee received public comments regarding proposed new Rule
62(e)(3)(B), which addresses holding felony plea or sentencing hearings remotely. This is by far
the most sensitive subject that Rule 62 addresses. A defendant’s decision to plead guilty and the
court’s decision to send a person to prison are the most important proceedings that happen in a
federal court. The Advisory Committee has an institutional perspective that remote proceedings
for pleas and sentencing truly should be a last resort; holding such a proceeding remotely is always
regrettable, even if it is sometimes necessary. A court does not have as much information when
proceeding remotely as it would have in a face-to-face proceeding. The Advisory Committee has
a strong concern that there are judges who would want to hold remote sentencing proceedings even
when not necessary. These concerns underpinned Rule 62(e)(3)(B), which set as a requirement for
a remote felony plea or sentencing that “the defendant, after consulting with counsel, requests in a
writing signed by the defendant that the proceeding be conducted by videoconferencing.” The goal
of this language was to make sure the decision was unpressured and therefore truly the decision of
the defendant. Comments from some judges argued, on logistical grounds, that this provision
should be revised to allow the court to sign for the defendant. However, the Advisory Committee
rejected those suggestions, noting that counsel for the defendant could sign the request on the
defendant’s behalf.

Advisory Committee on Civil Rules | October 12, 2022 Page 19 of 449



JUNE 2022 STANDING COMMITTEE MEETING — MINUTES
PAGE 7

At the Advisory Committee meeting, the liaison from the Standing Committee had
suggested that the committee note be revised to make clear that the requisite writing could be
provided at the outset of the plea or sentencing proceeding itself. Judge Kethledge invited this
member of the Standing Committee to discuss his suggestion. The member observed that Rule
62(e)(3)(B) required a “request” from the defendant, but he did not think that the rule required the
request be made at any specific time. However, he suggested, it was possible to read the rule as
requiring that the request be made before the hearing, and the note should be revised to resolve
this ambiguity. He suggested (based on the challenges of arranging opportunities for counsel to
confer with their clients during the pandemic) that the note say that, while it was preferable to
provide the request in advance of the hearing, it could be provided at the hearing if the defendant
had an opportunity to confer with counsel.

Judge Bates questioned the use of “requests” in Rule 62(¢)(3)(B). If that language required
that the idea of proceeding remotely must originate with the defendant, he suggested that could
cause practical problems in cases where the remote option is first mentioned by the judge or the
prosecutor.

A judge member stated that requiring the request in advance of the hearing could create
logistical problems: a need to monitor the docket to check for the required request, and potential
last-minute cancellations for lack of the required request. Also, this member suggested, the focus
should be on whether the defendant freely consented to the remote proceeding, not on whether it
was the defendant who had requested the remote proceeding. Later, Professor Beale stated that the
Advisory Committee members recognized that requiring the request in advance of the hearing
might not be efficient and could slow things down, but members felt strongly that it was important
to protect the ability of the defendant to consult freely with counsel before making the decision to
proceed remotely. As to the challenges presented by districts that cover large areas, Professor Beale
recalled that the Advisory Committee was persuaded by a member’s argument that the rules should
not relax standards to accommodate infrastructure failures.

Judge Kethledge noted that the Advisory Committee was not unanimous regarding whether
the request in writing must precede the proceeding, although most members of the Advisory
Committee (including Judge Kethledge) thought that the request to hold the proceeding remotely
must precede the plea or sentencing proceeding. The rule requires that the request be effectuated
by a writing—which can only be true if the court has received the writing. Furthermore, another
prerequisite for remote proceedings (including felony pleas and sentencings) is Rule 62(e)(2)(B)’s
requirement that the defendant have an “opportunity to consult confidentially with counsel both
before and during the proceeding.” If Rule 62(¢)(3)(B) permitted a request to be made midstream
in a proceeding (rather than only beforehand), in such midstream instances there would have been
no opportunity for consulting prior to the proceeding. Additionally, the contrast between Rules
62(e)(1) and 62(e)(2)(B) (which both require an opportunity for the defendant to consult with
counsel “confidentially”’) and Rule 62(e)(3)(B) (which makes no mention of confidentiality)
suggests that the consultation and request under Rule 62(e)(3)(B) must come before the
proceeding.

The practical concern, Judge Kethledge explained, was that allowing mid-proceeding
requests would open the door to exactly the type of judicial pressure that the request-in-writing
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requirement was meant to prevent. During a remote proceeding, the judge could solicit from the
defendant a request for the plea or sentencing to proceed remotely. A resulting request from the
defendant would not be the unpressured, deliberate decision that the Advisory Committee insisted
upon before the defendant gives up the very important right to an in-person proceeding. Permitting
the request to occur during rather than before the hearing could greatly undermine the purpose of
the writing requirement—namely, to ensure that the emergency rule permits only a narrow
exception to the normal in-person requirement. The Advisory Committee was therefore opposed
to such a change, which had not been requested by the DOJ and which was opposed by the defense
bar.

Professor King reported that defense counsel members of the Advisory Committee had
recounted pressure during the pandemic to get their clients to consent to proceed remotely. One
noted that two judges in her district had expressed frustration regarding defendants who refused to
proceed remotely. Another member reported that CJA members in her district themselves felt
pressure to proceed remotely, and having a barrier between the court and the client was important.
Another stressed the need for distance between the request in writing and the plea hearing, to give
the attorney time to explain the choice to the defendant. It would not be fair to the defendant to be
sent to a breakout room with everyone waiting in the main room for the defendant to come back
with a “yes,” after being asked to proceed remotely by the person with sentencing authority. Not
a single member of the Advisory Committee was interested in advancing the proposal to revise the
committee note (i.e., to state that the requisite writing could be provided at the outset of the plea
or sentencing).

Professor Beale added that to hold a felony plea or sentencing proceeding remotely under
Rule 62(¢)(3)(C), the court would need to find that “further delay ... would cause serious harm to
the interests of justice.” This would happen only rarely, such as where the defendant faced only a
very short sentence.

Judge Bates reiterated his concern that the meaning of “requests” was not entirely clear.
Did it require the court to make a finding that the idea of proceeding remotely originated from the
defendant and not, for example, some comment the court may have made at a prior proceeding?

Noting that the Standing Committee’s membership did not include any criminal defense
lawyers, a practitioner member stated that he found compelling the real-world concerns of the
defense bar that were credited by the Advisory Committee and expressed by Judge Kethledge,
Professor King, and Professor Beale. So he favored requiring that the request come from the
defendant before the proceeding begins. But he did not think the rule as drafted was clear on this
point, and he stressed the need for clarity so as to avoid future litigation.

Another attorney member agreed as to the timing question, and advocated adding the words
“in advance” to reflect that. But, he argued, in the real world the idea will usually not come from
the defendant, so he advocated saying “consents” instead of “requests.” A judge member predicted
that the term “requests” would generate litigation due to the dearth of caselaw on point; by contrast,
he said, much caselaw addressed the meaning of “consent.” He also suggested that promulgating
a form would help to forestall litigation over what was required.
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The judge member who had suggested that the committee note be revised to state that the
writing could be provided at the outset of the proceeding acknowledged that judges had in the past
advocated the use of remote proceedings for what the Advisory Committee had found to be
insufficient reasons. He noted, however, that Rule 62 would be in effect only during an
emergency—which diminished his concern over the possible misuse of remote proceedings under
it. As a data point, this judge member stated he was more often rejecting requests from defendants
to proceed remotely than approving them. The member clarified that his concern was not with
scenarios in which the idea of holding the plea proceeding comes up midstream during another
remote proceeding. Rather, the member’s concern was with another possible scenario that was
based on his own experiences early in the pandemic: A plea allocution is scheduled to take place
remotely, but just prior to the hearing, counsel asks to go into a breakout room to speak with the
defendant in order to get the not-yet-provided signature on the request to proceed remotely. The
judge does not join the main hearing room until after defendant and counsel return from the
breakout room. The member argued that the rule appears to permit the proceeding to go forward
in this circumstance, and that this avoids the significant delay that could be entailed in scheduling
a new proceeding.

Another judge member noted that defense counsel, not solely judges, may sometimes
pressure a defendant to consent to a remote plea or sentencing hearing. Judges, this member
suggested, should be alert to this risk. The member noted the difficulty of drafting rules to address
emergencies, which may present strange circumstances.

A practitioner member said that the Standing Committee should not make changes that
would not have made it through the Advisory Committee. If the Standing Committee wished to
make such a change, it should consider remanding the proposal to the Advisory Committee—but
that would prevent Rule 62 from proceeding in tandem with the other proposed emergency rules.
Both for that procedural reason and on the substance, this member supported the position taken by
the Advisory Committee. As to adding language to require that the request in writing occur “in
advance,” the practitioner member suggested that no such language could foreclose a judge from
attempting to streamline the process. For example, a requirement of a request “in advance” could
be met by making the request during a status conference in the morning, and reconvening later that
day for the plea or sentencing.

A judge member emphasized that judges vary in their ability; in her circuit, there were
sometimes even defects in plea colloquies. Given the critical nature of plea and sentencing
proceedings, this member thought that the request needs to be in advance of the proceeding. If the
request need not be made in advance, it will become routine. The rule should say “in advance,”
and possibly even state how far in advance, such as seven days. She acknowledged, however, that
answering the how far question would likely require sending the rule back to the Advisory
Committee, so she was not making that suggestion.

A practitioner member agreed with the proposal to insert “in advance.” It is inherently
important to the integrity of the criminal justice system that plea changes and sentencing hearings
be done in-person. As a civil practitioner, this member periodically witnesses criminal sentencing
proceedings that occur before the civil matters. The very best judges are those who take the most
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care with sentencing proceedings. It gives dignity to the individuals involved in the process,
including their families. This does not translate well to videoconferencing.

A judge member who had earlier stated that requiring the request in advance of the hearing
could create logistical problems suggested that the rule should be clear about what it requires and
that, in her view, it should permit bringing the document to the hearing itself. This member pointed
out that efficiency is also important for defendants; a more cumbersome process (requiring a
request in advance) may delay closure (and release) for defendants who will receive time-served
sentences.

Judge Bates stated that he counted four proposed changes. First, to change “requests” to
“consents.” Second, to specify that the requisite writing must be signed by the defendant “in
advance.” Third, and contrary to the second suggestion, to revise the committee note to say that
the writing could, if necessary, be provided at the outset of the proceeding. Fourth was the
suggestion that the rule be clarified—a suggestion that might be addressed by the decision on the
other proposed changes. Judge Bates suggested that it would be helpful to learn the sense of the
committee on these proposals. He was not inclined to suggest remanding the proposal to the
Advisory Committee unless the latter thought a remand was a good idea—and even then, he
surmised, the Advisory Committee would want to know what the Standing Committee thought on
each of these issues. Judge Kethledge said he believed the Advisory Committee would be fine with
the second suggestion (inserting “in advance”). As to the first suggestion, the Advisory
Committee’s choice of “requests” would not foreclose situations where the idea itself came from
someone other than the defendant, it simply required that the defendant come forward to trigger
the remote proceeding—that is, the rule was meant to protect against situations where the decision
to proceed remotely came after a discussion with the judge.

Professor Capra suggested that a compromise might be to insert “in advance” but also
change “requests” to “consents.” He urged the Standing Committee not to remand the entire
proposal over this issue, and he suggested that his proposed compromise would not require
republication. Professor Coquillette agreed with Professor Capra concerning the lack of need for
republication.

A judge member noted that during the colloquy at the start of the hearing, the judge will
make sure the defendant consents to proceeding remotely. Therefore, she recommended keeping
the word “requests.” The request would come in advance, and the consent would be confirmed via
the colloquy at the hearing. Citing a recent example of a case in which the defendant challenged
the voluntariness of his consent to proceed remotely, Judge Kethledge reiterated the importance of
foreclosing the option of deciding midstream in a remote proceeding to convert the proceeding
into a remote plea or sentencing proceeding.

Upon motion by a member, seconded by another: The Standing Committee voted 10-3
to insert “before the proceeding and” in proposed new Criminal Rule 62(e)(3)(B) on line 109
(page 154 in the agenda book). (“Before” and “proceeding” were substituted for “in advance of”
and “hearing” for reasons of style and internal consistency.)
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Upon motion by a member, seconded by another: The Standing Committee voted 7-6 to
change “requests” to “consents” in proposed new Criminal Rule 62(e)(3)(B) (p. 154, line 110),
with conforming changes to be made to the committee note (p. 168).

Judge Bates then invited the Standing Committee to vote on whether to give final approval
to proposed new Criminal Rule 62, with the changes to Rule 62(¢e)(3)(B) that the Committee had
just voted to make, conforming changes to the committee note (p.168), and the substitution of
“comply with” for “be mindful of” in the Advisory Committee’s revised note language concerning
Rule 62(d)(1) (p.161).

Upon motion by a member, seconded by another: The Standing Committee unanimously
approved proposed new Criminal Rule 62.

Judge Bates thanked the Standing Committee and the Advisory Committees, including the
chairs and reporters, and specifically thanked Professor Capra and Professor Struve, for their work
on all the emergency rules. He noted that the rules have now reached the Judicial Conference, and
have done so particularly quickly.

Due to scheduling constraints, the Criminal Rules Advisory Committee provided its report
(described infra p. 13) prior to the lunch break. After the lunch break, the Standing Committee
resumed its discussion of joint committee business.

Juneteenth National Independence Day

Judge Bates introduced this agenda item, which concerned the proposal to add Juneteenth
National Independence Day to the lists of specified legal holidays in Appellate Rules 26(a)(6)(A)
and 45(a)(2), Bankruptcy Rule 9006(a)(6)(A), Civil Rule 6(a)(6)(A), and Criminal Rules
45(a)(6)(A) and 56(c).

A practitioner member suggested that the semi-colon in the proposed amendment to
Bankruptcy Rule 9006 was a typo, and the Bankruptcy Rules Advisory Committee agreed to
substitute a comma.

Professor Capra noted that the committee notes were not uniform between the rule sets. He
suggested that the reporters confer after the meeting to achieve uniformity.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously gave final approval (as technical amendments) to the proposed
amendments to Appellate Rules 26 and 45, Bankruptcy Rule 9006, Civil Rule 6, and Criminal
Rules 45 and 56, subject to the committee notes being made uniform.

Pro Se Electronic Filing Project
Professor Struve introduced this item. She thanked the Federal Judicial Center (FJC) for

its superb research work and its report (“Federal Courts’ Electronic Filing By Pro Se Litigants™)
which was available online. Judge Bates had asked Professor Struve to convene the reporters for
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the Appellate, Bankruptcy, Civil, and Criminal Rules Advisory Committees, along with members
from the FJC, to discuss suggestions relating to electronic filing by self-represented litigants, and
this working group had met in December 2021 and March 2022. One issue is whether self-
represented litigants have access to the court’s case management / electronic case filing
(“CM/ECF”) system. Among the findings by the FJC is that such access varies by type of court,
with the courts of appeals most willing to grant such access to self-represented litigants, the district
courts less so, and the bankruptcy courts least of all. On the other hand, a number of bankruptcy
courts are using an “electronic self-representation” system. This raises the question of whether the
four Advisory Committees may select different approaches for differing levels of courts.

Another question is that of service on persons who receive notice through CM/ECF. When
a non-CM/ECF user files a document, the clerk’s office will subsequently enter it into CM/ECF;
the system then sends a notice of electronic filing to parties that are CM/ECF users. Yet many
courts continue to require the non-CM/ECEF filer to nonetheless serve the filing on other parties,
whether or not those parties are CM/ECF users.

Professor Struve noted that the working group was planning a further discussion sometime
in the summer with the hope of teeing up topics for discussion by the four Advisory Committees
at their fall meetings.

Dr. Reagan noted that in the civil context there are two different groups of self-represented
people who file—prisoners and non-prisoners—and these groups represent significantly different
concerns and challenges. Additionally, the concept of electronic filing does not necessarily mean
using CM/ECF; other methods include email or electronic upload, but these methods can pose
cybersecurity issues. CM/ECF is difficult even for attorneys to use, and at least one district requires
attorneys to initiate cases via paper filings rather than via CM/ECF.

Electronic Filing Deadline Study

Judge Bates provided a brief introduction to this information item concerning electronic
filing times in federal courts. He noted that an excerpt from the FJC’s recently-completed report
on this topic appeared in the agenda book starting at page 185. The report had not yet been
reviewed by the subcommittee that had been formed to consider whether the time-computation
rules’ presumptive electronic-filing deadline of midnight should be altered.

Dr. Reagan noted that the FJIC studied the frequency of filings at different times of day.
While results varied from court to court, the FJC found that most filing occurred during business
hours, but that a significant amount did occur outside of business hours. He noted that in the
bankruptcy courts, there were a significant number of notices filed robotically overnight.

The FJC began a pilot survey of judges and attorneys, but it gathered limited data because
it closed the survey due to the pandemic. Continuing the survey under current conditions would
be unproductive because opinions and experiences during the pandemic would not be
representative of future non-emergency practice. But the limited pilot-study data did show a
distinction between the views of sole practitioners and those of big-firm lawyers. The latter were
more likely to favor moving the presumptive deadline to a point earlier than midnight.
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Kethledge provided the report of the Advisory Committee on Criminal Rules, which
met in Washington, DC on April 28, 2022. For the sake of brevity, Judge Kethledge highlighted
only the Juneteenth-related amendments to Criminal Rules 45 and 56 (pp. 11-12, supra) and one
other technical amendment. The Advisory Committee’s report and the draft minutes of its last
meeting were included in the agenda book beginning at page 810.

Action Item
Final Approval

Rule 16(b)(1)(C)(v). Judge Kethledge introduced the only action item, which was a
proposed technical amendment (p. 814) to fix a typographical error in a cross-reference in Rule
16(b)(1)(C)(v), addressing defense disclosures. The version of the rule with the typo is set to take
effect on December 1, 2022, absent contrary action by Congress.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously gave final approval to the proposed amendment to Rule
16(b)(1)(C)(v) as a technical amendment.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Schiltz and Professor Capra provided the report of the Advisory Committee on
Evidence Rules, which met in Washington, DC on May 6, 2022. The Advisory Committee
presented nine action items: three rule amendments for which it was requesting final approval and
six rule amendments for which it was requesting publication for public comment. The Advisory
Committee’s report and the draft minutes of its last meeting were included in the agenda book
beginning at page 866.

Action Items
Final Approval

Rule 106. Judge Schiltz introduced the proposed amendment to Rule 106 shown on page
879 of the agenda book. Rule 106 is the rule of completeness. When a party introduces part of a
statement at trial, and that partial statement may be misleading, another party can introduce other
parts of the statement that in fairness ought to be considered. The proposed amendment would fix
two problems with the existing rule.

First, suppose a prosecutor introduces part of a hearsay statement and the completing
portion does not fall within a hearsay exception. There is a circuit split as to whether the completing
portion can be excluded under the hearsay rules. This amendment would resolve the split by
making explicit that the party that introduced the misleading statement could not object to
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completion on grounds of hearsay. But the completing statement could still be excluded on other
grounds.

Second, current Rule 106 only applies to “writings” and “recorded statements,” not oral
statements. This means that for an oral statement, the court needs to turn to the common law.
Unlike other evidentiary questions, here the common law has only been partially superseded by
the Federal Rules of Evidence. This is particularly problematic because completeness issues will
generally arise during trial when there is no opportunity for research and briefing.

The Advisory Committee received a handful of comments, all but one of which were
positive. One public comment spurred a change to the rule text. The proposal as published would
have provided for the completion of “written or oral” statements, a phrase that the Advisory
Committee had thought would cover the field. But as a public comment pointed out, that phrase
failed to encompass statements made through conduct or through sign language. As a result, the
Advisory Committee decided to delete the current rule’s phrase “writing or recorded” so that the
rule will refer simply to a “statement.”

A judge member asked whether there would be Confrontation Clause issues if a criminal
defendant introduced part of a statement and the government was allowed to introduce the
completing portion over a hearsay objection. Professor Capra stated that for a Confrontation
Clause issue to arise the completing portion would have to be testimonial hearsay, which would
be quite rare. If the issue did arise, the Supreme Court in Hemphill v. New York, 142 S. Ct. 681,
693 (2022), left open the possibility a forfeiture might apply. The idea would be that the rule of
completeness might be applicable as a common law rule incorporated into the Confrontation
Clause’s forfeiture doctrine. Judge Schiltz added that the proposed amendment did not purport to
close off a potential Confrontation Clause objection.

Another judge member stated that the proposed amendment was helpful because a judge
at trial should not have to look to the common law to resolve issues of completion.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 106.

Rule 615. Judge Schiltz introduced the proposed amendment to Rule 615. Rule 615 requires
that upon motion, the judge must exclude from the courtroom witnesses who have yet to testify,
unless they are excepted from exclusion by current subdivisions (a) through (d). Rule 615 is
designed to prevent witnesses who have not yet been called from listening to others’ testimony
and tailoring their own testimony accordingly. The current rule does not speak to instances where
a witness learns of others’ testimony from counsel, a party, or the witness’s own inquiries. Thus,
in some circuits, if the court enters a Rule 615 order without spelling out any additional limits, the
sole effect is to physically exclude the witness from the courtroom. But other circuits have held
that a Rule 615 order automatically forbids recounting others’ testimony to the witness, even when
the order is silent on this point. In those circuits, a person could be held in contempt for behavior
not explicitly prohibited by either rule or court order. The proposed amendment would add a new
subdivision (b) stating that the court’s order can cover disclosure of or access to testimony, but it
must do so explicitly (thus providing fair notice).
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The proposed amendment also makes explicit that when a non-natural person is a party,
that entity can have only one representative at a time excepted from Rule 615 exclusion under the
provision that is now Rule 615(b) and would become Rule 615(a)(2). This would put natural and
non-natural persons on an even footing. Under the current rule, some courts have allowed entity
parties to have two or more witnesses excepted from exclusion under Rule 615(b). The amended
rule would not prevent the court from finding these additional witnesses to be essential (see current
Rule 615(c)), or statutorily authorized to be present (see current Rule 615(d)).

The Advisory Committee received only a handful of public comments on the proposal, all
of which were positive.

Focusing on proposed Rule 615(b)(1)’s statement that “the court may ... by order ...
prohibit disclosure of trial testimony to witnesses who are excluded from the courtroom,” a judge
member asked whether there was any consideration of specifying whom the prohibition runs
against? Judge Schiltz answered that trial testimony might be disclosed by a range of people, such
as an attorney, a paralegal, or even the witness’s spouse. It would be tricky to delineate in the rule.
Professor Capra added that it would be a case-by-case issue, and the judge would specify in the
Rule 615 order who was subject to any Rule 615(b)(1) prohibition.

A practitioner member noted that in longer trials, there may be situations where a corporate
party needs to change who its designated representative is. Professor Capra responded that the
committee note recognizes the court’s discretion to allow an entity party to swap one representative
for another during the trial.

The same practitioner member echoed the judge member’s previous suggestion that Rule
615(b)(1) should explicitly state who is prohibited from disclosing information to the witness.
Professor Capra stated that the rule does not need to say that; rather, that is an issue that the court
should address in its order. Judge Schiltz added that the judge in a particular case is in the best
position to determine in that case who must not disclose trial testimony to a witness.

The practitioner member turned to a different concern, focusing on the portion of the
committee note (the last paragraph on page 888) that dealt with orders “prohibiting counsel from
disclosing trial testimony to a sequestered witness.” The committee note acknowledged that “an
order governing counsel’s disclosure of trial testimony to prepare a witness raises difficult
questions” of professional responsibility, assistance of counsel, and the right to confrontation in
criminal cases. The member expressed concern that the proposed rule would permit such orders
without setting standards or limits to govern them. The member acknowledged that this vagueness
was a conscious choice, but argued that it gave the judge too much discretion. Judge Schiltz
responded that such discretion already exists today under the current rule. And specifying
standards for such orders in the rule would be nightmarishly complicated. Judge Bates added that
all the proposed rule would do is tell judges that if they want to do anything more than exclude a
witness from the courtroom, the order needs to explicitly spell that out.

Another practitioner member stated he supports the proposed rule change. The proposal
gives clarity, while leaving discretion to the judge to tailor an order on a case-by-case basis.
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However, he questioned whether the language in the committee note was too strong in stating that
an order governing disclosure of trial testimony “raises” the listed issues. Based on suggestions
from this member and the other practitioner member who had raised concerns about the passage,
Professor Capra agreed to redraft the paragraph’s second sentence to read: “To the extent that an
order governing counsel’s disclosure of trial testimony to prepare a witness raises questions of
professional responsibility and effective assistance of counsel, as well as the right to confrontation
in criminal cases, the court should address those questions on a case-by-case basis.”

Ms. Shapiro turned the Committee’s attention to the committee note’s discussion (page
889) of proposed Rule 615(a)(3). She suggested that the words “to try” be removed from the note’s
statement that an entity party seeking to have more than one witness excepted from exclusion at
one time is “free to try to show” that a witness is essential under Rule 615(a)(3). “Free to try”
suggests that the showing is a difficult one, when really it is routine for courts to allow the United
States to except from exclusion additional necessary witnesses such as case agents. A judge
member questioned whether “is free to show” is the correct phrase. Should the note say “must
show” or “may show” instead? Discussion ensued concerning the relative merits of “must,” “may,”
“should,” and “needs to.” Professor Capra and Judge Schiltz agreed to revise the note to say “needs
to show.”

Professor Bartell suggested that a committee note reference to “parties subject to the order”
(page 888) be revised to say “those” instead of “parties” (since a Rule 615(b) order can also govern
nonparties). Professor Capra agreed and thanked Professor Bartell.

The Advisory Committee renewed its request for final approval of Rule 615, with the three
amendments to the committee note documented above.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 615.

Rule 702. Judge Schiltz introduced this action item. Rule 702 deals with expert testimony
and the proposed amendment would address two problems. The first relates to the standard the
judge should apply when deciding whether to admit expert testimony. Current Rule 702 sets
requirements that must be met before a witness may give expert testimony. It is clear under the
caselaw and the current Rule 702 that the judge should not admit expert testimony until the judge—
not the jury—finds by a preponderance of the evidence that the requirements of Rule 702 are met.
However, there are a lot of decisions from numerous circuits that fail to follow that requirement,
and the most common mistake is that the judge instead asks whether a jury could find by a
preponderance of the evidence that the requirements of Rule 702 are met. As a result, very often
jurors are hearing expert testimony that they should not be permitted to hear. Under a correct
interpretation of current Rule 702, the proposed amendment does not change the law; it merely
makes clear what the rule already says.

Second, the proposed amendment addresses the issue of overstatement, i.e., where a
qualified expert expresses conclusions that go beyond what a reliable application of the methods
to the facts would allow. Overstatement issues typically arise with respect to forensic testimony in
criminal cases. For example, the expert may say the fingerprint on the gun was the defendant’s, or
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the bullet came from the defendant’s gun, when that level of certainty is not supported by the
underlying science. For some time, the Advisory Committee has been debating and considering
whether to address this issue via a rule amendment. Some members thought current Rule 702 gives
attorneys all the tools they need to attack issues of overstatement, but that they were not using
them. Other members thought that amending the rule would serve an educational goal and draw
attention to this problem. After considerable debate, the Advisory Committee decided to amend
Rule 702(d). Currently, the subdivision requires that “the expert has reliably applied the principles
and methods to the facts of the case.” The proposed amendment would require that “the expert’s
opinion reflects a reliable application of the principles and methods to the facts of the case.” The
hope is that this change in rule language, alongside the guidance in the committee note, will shift
the emphasis and encourage judges and parties to focus on the issue of overstatement, particularly
concerning forensic evidence in criminal cases.

The Advisory Committee received over 500 public comments regarding the proposed
amendments to Rule 702. Additionally, about two dozen witnesses spoke on the proposal at the
Advisory Committee’s hearing.

Professor Capra summarized the public comments. Viewed quantitatively, they were
mostly negative. There was a perceptible difference of opinion between plaintiffs’ and defendants’
lawyers. Many comments used identical idiosyncratic language. If commenters were copying and
pasting language from others’ comments, that could explain some of the volume. A number of
comments evinced a misunderstanding of current law. For example, many comments said the
proposed amendment would shift the burden from the opponent to the proponent—an assertion
premised on the incorrect idea that the burden is now on the opponent to show that proposed expert
testimony is unreliable. Such misunderstandings support the need for the proposed amendment.

Additionally, many comments criticized the published proposal’s use of the
“preponderance of the evidence” standard. Particularly, parties were concerned that the standard
meant that judges could only rely on admissible evidence. However, Rule 104(a) explicitly states
that the court can consider inadmissible evidence. The Advisory Committee therefore did not think
that these critiques had merit. Nonetheless, because the published language had proven to be a
lightning rod, the Advisory Committee chose to change the language, but not the meaning, of the
proposed rule text, which (as presented to the Standing Committee) requires that the “proponent
demonstrates to the court that it is more likely than not” that the Rule’s requirements are met.

The phrase “to the court” in that new language responded to another set of concerns voiced
in the comments—namely, who needed to find that the preponderance of the evidence standard
was met. The proposed Rule 702 as published for public comment did not specify who—whether
the judge or the jury—was tasked with making this finding. Implicitly, the judge must make the
finding, as all decisions of admissibility under the Federal Rules of Evidence are made by the
judge. However, because of all the uncertainty in practice as to who has to make this finding, there
was significant sentiment on the Advisory Committee to specify in the rule text that it is the court
that must so find. The Advisory Committee explored various ways to phrase this before landing
on “if the proponent demonstrates to the court that it is more likely than not” that the checklist in
Rule 702 is met.
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Judge Schiltz noted a change the Advisory Committee would like to make to the committee
note (page 893). At the Advisory Committee meeting, a member expressed concern that the rule
could be read as requiring that the judge make detailed findings on the record that each of the
requirements of Rule 702 is met, even if no party objects to the expert’s testimony. To alleviate
that concern, the Advisory Committee added a statement in the note that “the rule [does not]
require that the court make a finding of reliability in the absence of objection.” Prior to the Standing
Committee meeting, a judge member had expressed concern that this statement in the note was
problematic. Judge Schiltz shared this concern. On the one hand, judges typically do not rule on
admissibility questions unless a party objects. But on the other hand, judges are responsible for
making sure that plain error does not occur. So it was not exactly right to say that “the rule” did
not require a finding. Judge Schiltz accordingly proposed to change “rule” to “amendment” so that
the note would say, “Nor does the amendment require that the court make a finding.” Thus revised,
the note would observe that the amendment was not intended to change current practice on this
issue but would avoid taking a position on what Rule 702 already does or does not require.
Professor Capra agreed that it was better to skirt the topic; if one were to state in Rule 702 that
“there must be an objection, but even if not, there’s always plain error review,” then one might
also need to add that caveat to all the other rules.

A judge member stated her appreciation for the changes: although they are somewhat
minor, they help clarify perennial issues.

Judge Bates noted that the language regarding the preponderance of the evidence standard
(“more likely than not”) comes from the Supreme Court in Bourjaily v. United States, 483 U.S.
171 (1987). It therefore is already the law.

A practitioner member asked why the statement “if the proponent demonstrates to the court
that it is more likely than not” was written in the passive tense, as opposed to active tense language,
such as “if the court finds that it is more likely than not.” Judge Schiltz stated that some members
of the Advisory Committee were concerned that if the rule used the word “finding,” that could be
read as requiring the judge to make findings on the record even in the absence of an objection. The
language may be awkward, but the Advisory Committee arrived at it as consensus language after
years of debate.

A judge member raised a question from a case-management perspective: whether there is
any difficulty combining a Rule 702 analysis with a Daubert hearing, and in what sequence these
issues would arise. Professor Capra responded that the overall hearing should be thought of as a
Rule 702 hearing. Rule 702 is broader than Daubert v. Merrell Dow Pharmaceuticals, 509 U.S.
579 (1993), which only concerned methodology. Methodology falls under current Rule 702(c).
The judge member thanked Professor Capra for his answer and emphasized the importance of
educating the bar and bench about that fact. Citing In re Hydrogen Peroxide Antitrust Litig., 552
F.3d 305 (3d Cir. 2008), as amended (Jan. 16, 2009), Professor Marcus observed that Rule 702
issues can come up at junctures prior to trial, such as in connection with class certification.

A judge member applauded the Advisory Committee for drafting a very helpful

amendment that does exactly what the Advisory Committee said it was trying to do: not change
anything, but rather make clear what the law is.
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Professor Capra thanked Judge Kuhl for formulating the language in proposed amended
Rule 702(d). The Advisory Committee then renewed its request for final approval of Rule 702,
with the one change to the committee note documented above.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 702.

Judge Bates thanked—and members of the Standing Committee applauded — Professor
Capra, Judge Schiltz, and the Advisory Committee for all their work on the proposed amendments
to Rules 106, 615, and 702.

Publication for Public Comment

Judge Schiltz stated that the Advisory Committee had six proposed amendments that it was
requesting approval to publish for public comment. Every few years, usually coinciding with the
appointment of a new Advisory Committee chair, the Advisory Committee reviews circuit splits
regarding the Federal Rules of Evidence. The Advisory Committee lets most of those splits lie, but
it found that these six proposed amendments—which came as a result of that study—were worth
pursuing.

Rule 611(d)—lllustrative Aids. Judge Schiltz introduced this action item. Illustrative aids
are used in almost every jury trial. Nonetheless, there is a lot of confusion regarding their use,
especially as to the difference between demonstrative evidence and illustrative aids; the latter are
not evidence but are used to assist the jury in understanding the evidence. There also are significant
procedural differences in how judges allow illustrative aids to be used, including (i) whether a
party must give notice, (i1) whether the illustrative aid may go to the jury, and (iii) whether
illustrative aids are part of the record. This proposed new rule, which would be Rule 611(d), was
designed to clarify the distinction between illustrative aids and demonstrative evidence. The
Advisory Committee is hoping that the public comments will assist it in refining the proposal. It
is likely impossible to get a perfect dictionary definition of the distinction, but the Advisory
Committee hoped to end up at a framework that would assist judges and lawyers in making the
distinction.

The proposed new rule sets various procedural requirements for the use of illustrative aids.
It would require a party to give notice prior to using an illustrative aid, which would allow the
court to resolve any objections prior to the jury seeing the illustrative aid. It would prohibit jurors
from using illustrative aids in their deliberations, unless the court explicitly permits it and properly
instructs the jury regarding the jury’s use of the illustrative aid. Finally, it would require that to the
extent practicable, illustrative aids must be made part of the record. This would assist the resolution
of any issues raised on appeal regarding use of an illustrative aid.

Professor Capra noted a few changes to the rule and committee note. First, Professor
Kimble had pointed out that by definition notice is in advance. Therefore, the word “advance” was
deleted from line 13 of the rule text (p. 1010). Second, Rule 611(d)(1)(A) sets out the balancing
test the court is to use in determining whether to permit use of an illustrative aid. The provision is
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intended to track Rule 403 but is tailored to the particularities of illustrative aids. In advance of the
Standing Committee meeting, a judge member asked why the proposed rule in line 9 said
“substantially outweighed,” as opposed to just “outweighed.” “Substantially outweighed” is the
language in Rule 403, but the member questioned why there should be such a heavy presumption
in favor of permitting use of illustrative aids. The Advisory Committee welcomes public comment
on this question, and thus proposes to include the word “substantially” in brackets. Third, the same
judge member had pointed out prior to the Standing Committee meeting that the committee note
was incorrect in saying that illustrative aids “ordinarily are not to go to the jury room unless all
parties agree” (p. 1014). Rather, he suggested “unless all parties agree” be changed to “over a
party’s objection.” The Advisory Committee agreed to this change. Finally, Professor Capra stated
that the “[s]ee” signal at the end of the carryover paragraph on page 1013 of the agenda book
should be a “[c]f.” signal. Rule 105 deals with evidence admitted for a limited purpose, and
therefore is not directly applicable since illustrative aids are not evidence. A further change was
made to the sentence immediately preceding the citation to Rule 105. Because Rule 105 does not
apply, the statement that an “adverse party has a right to have the jury instructed about the limited
purpose for which the illustrative aid may be used” is not correct. Rather, the adverse party “may
ask to have the jury” so instructed. Professor Capra expressed agreement with this change. Later
in the discussion, an academic member asked why a judge would refuse a request for such an
instruction. Judge Schiltz suggested, for example, that if the judge has already given the jury many
instructions on illustrative aids, she may feel that a further instruction is unnecessary. But he
agreed that almost always the judge will give a limiting instruction.

Judge Bates asked about a comment in the Advisory Committee’s report that it was
“important to note” that the proposed rule “was not intended to regulate” PowerPoint slide
presentations or other aids that counsel may use to help guide the jury in opening or closing
arguments. This topic, Judge Bates noted, was a particular focus in the Advisory Committee’s
discussions, and he asked why it was not mentioned in the committee note. Judge Schiltz stated
that the Advisory Committee was aware that likely more language would need to be added to the
note, but that it wanted to receive public comments first. The debate at the Advisory Committee
meeting centered around whether opening or closing slides even are illustrative aids. Participants
asserted that such PowerPoints are just a summary of argument. But the rejoinder was, what if a
party builds an illustrative aid into its slide presentation? Professor Capra added that the problem
with adding a sentence that says that the rule does not regulate materials used during closing
argument is that where an illustrative aid is built into the slide presentation, this would not be an
accurate statement.

A judge member suggested that Rule 611(d)(2) should set a default rule as to whether the
illustrative aid should go to the jury. As currently worded, that provision only addressed what
would happen in the event of an objection. Judge Schiltz suggested setting as the default rule that
it does not go to the jury. Based on this suggestion, Rule 611(d)(2) was revised to provide that
“[a]n illustrative aid must not be provided to the jury during deliberations unless: (A) all parties
consent; or (B) the court, for good cause, orders otherwise.” Professor Capra undertook to make
conforming changes to the relevant portion of the committee note.

A practitioner member stated that this proposal could turn out to be one of the most
important rule changes during his time on the Standing Committee. Trials nowadays are as much
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a PowerPoint show as anything else. If you are going to address the jury in opening or closing, you
should be forced to share the PowerPoints in advance. Most judges require this because, otherwise,
an inappropriate statement in a slide presentation could cause a serious problem. But also, slide
presentations are being used in direct and cross-examination of witnesses, and with expert
witnesses sometimes the entirety of the examination is guided by the slide presentation. In listing
categories covered by the proposed rule, the note refers to blackboard drawings. Blackboard
drawings are often created on the fly based on the answers the witness gives. There is no way to
give the other party the opportunity to review such a drawing in advance. Taken literally, the
member suggested, the proposed rule would basically require the judge to preview the trial
testimony in advance of trial because the whole trial is being done with PowerPoints. Summing
up, the member stressed the real-world importance of the proposed rule. He advised giving
attention to the distinction between experts and fact witnesses. A requirement for notice would
play out differently as applied to openings and closings, versus direct examination, versus cross-
examination. If a lawyer must give opposing counsel the direct-examination PowerPoints in
advance, opposing counsel can use those slides in preparing the cross-examination. The
rulemakers should think about how that would change trials. The member advocated seeking
comment from thoughtful practitioners such as members of the American College of Trial
Lawyers.

Professor Capra agreed that these are important questions, and he hoped that practitioner
input at the upcoming Advisory Committee meeting and hearings will provide guidance. He stated
that the goal of the rule is not to touch on every issue that may come up but rather to create a
framework for handling illustrative aids. How far to go into the details is still an open question.
Judge Schiltz acknowledged that the proposal presents challenging issues, and observed that the
Advisory Committee’s upcoming fall symposium would provide helpful input. He noted that the
notice requirement can be met by disclosing the illustrative aid minutes prior to presenting it to the
jury. This allows the court to resolve any objections before the jury sees the aid. The same
practitioner member reiterated that although opening and closing slides should be disclosed before
use, he does not think that will work with illustrative aids used with witnesses. Judge Schiltz said
the views of practitioner members of the Advisory Committee were the exact opposite: opening
and closing slides are sacrosanct, but items to be shown to a witness can be disclosed prior to use.

Another practitioner member agreed with the description of current trial practice provided
by the first practitioner member. He stated that the broader the scope of the rule, the more the word
“substantially” needs to be retained. Additionally, when you use a slide presentation with a
witness, you are trying to synthesize what you think the witness will say. When you use a slide
presentation for opening or closing, it is in essence your argument. Disclosing that feels
strategically harmful. Once the Advisory Committee receives the public comments, it will be
critical to explain when the rule applies and when it does not. For example, the rule refers to using
illustrative aids to help the factfinder “understand admitted evidence.” Judges who think that
PowerPoints are illustrative aids might bar their use in opening arguments because no evidence
has yet been admitted.

The Advisory Committee requested approval to publish for public comment proposed new
Rule 611(d), with the changes as noted above to both the rule and committee note.
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Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 611.

Rule 1006. Judge Schiltz introduced this action item as a companion item to the Rule 611(d)
proposal. Rule 1006 provides that a summary of voluminous records can itself be admitted as
evidence if the underlying records are admissible and too voluminous to be examined in court.
Many courts fail to distinguish between summaries of evidence that are themselves evidence,
which are covered by Rule 1006, and summaries of evidence that are merely illustrative aids.
Judges often mis-instruct juries that Rule 1006 summaries are not evidence when they are in fact
evidence. And some courts have refused to allow Rule 1006 summaries when any of the underlying
records have been admitted as evidence, while other courts have refused to allow Rule 1006
summaries unless the underlying records are also admitted into evidence, neither of which is a
correct application of the rule. Rather, Rule 1006 allows parties to use these summaries in lieu of
the underlying records regardless of whether any of the underlying records have been admitted in
their own right.

A practitioner member stated he thought this was a good rule. He queried whether the rule
should mention “electronic” summaries, but he concluded that it was probably unnecessary
because that would be covered by the general term “summary.” Professor Capra noted that under
Rule 101(b)(6), the Rule’s reference to “writings” includes electronically stored information.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 1006.

Rule 611(e)—Juror Questions. Judge Schiltz introduced this action item. This proposed
new rule subdivision does not take a position on whether judges should permit jurors to ask
questions. Instead, the rule sets a floor of protection that a judge must follow if the judge
determines that juror questions are permissible in a given case. These protections were pulled
together from a review of the caselaw regarding juror questions.

A practitioner member stated that he cannot recall ever having a jury trial where a judge
permitted juror questioning. He asked whether there is a sense as to how prevalent the practice is.
He noted that once this is in the rulebook, it has the potential to come in in every case, and that
could transform the practice in the country. Judges who do not allow the practice may feel
compelled to permit it. Judge Schiltz stated that he does not permit juror questions but another
judge in his district does so in civil cases. Another district judge reported that some judges in the
Northern District of Illinois permit the practice, though he does not, and it is controversial. Judge
Bates reported similar variation in the District of Columbia, although he does not permit juror
questions. Judge Schiltz acknowledged that having a rule in the rulebook would appear to give an
imprimatur to the practice. But the practice is fairly widespread and is not going away.

A judge member stated that the practice is prevalent in her district, in part because many

of the judges previously were state-court judges and Arizona allows juror questions. She did not
take a position on whether to adopt the rule, but she offered some suggestions on its drafting. She
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thought proposed Rule 611(e)(1) did an excellent job of covering instructions to the jurors.
However, Rule 611(e)(1)(F)’s requirement of an instruction that “jurors are neutral factfinders, not
advocates,” gave her pause. Jurors may be confused as to how to incorporate that instruction into
what they may or may not ask. She suggested that this might be explained in the committee note.
Additionally, she suggested considering whether the rule should address soliciting the parties’
consent to jurors asking questions. Finally, she noted that Rule 611(e)(3) uses two different verbs:
the judge must read the question, or allow a party to ask the question. Professor Capra responded
that “ask” is meant to reflect that one of the counsel may want to ask the question, that is, make it
their own question. A judge would do nothing more than read it. Another judge member stated that
though he did not permit juror questions himself, the practice was sufficiently prevalent that it
made sense to have a rule on point. He pointed out a discrepancy between the rule text and note
(the note said that the judge should not disclose which juror asked the question, but the rule itself
did not so provide). He also questioned the read / ask distinction in Rule 611(e)(3). Responding to
a suggestion by Judge Schiltz, this member agreed that this concern could be addressed by revising
the provision to state, “the court must ask the question or permit one of the parties to do so.” A bit
later, discussion returned to the read / ask distinction, and it was suggested that “read” was a better
choice than “ask” because the judge might wish to emphasize to jurors that questions should not
be asked extemporaneously. Another judge member then used the term “pose,” and Professor
Capra agreed that “pose” was a better choice than “read” or “ask.”

Professor Bartell noted that subsection (3) only mentions questions that are “asked,” while
other subsections distinguish “asked, rephrased, or not asked.” While it seems subsection (3) is
meant to apply both to questions that are asked and those that are first rephrased, it is ambiguous,
and subsection (3) could be read as not applying to questions that are rephrased.

A practitioner member asked whether this rule was modeled after a particular judge’s
standing order, and whether such resources could be cited in the committee note to illustrate that
the practice already exists. Professor Capra stated that he reviewed the caselaw and included all
the requirements found in the caselaw that were appropriate to include in a rule. But he agreed that
it would be useful to cite other resources, such as the Third Circuit’s model civil jury instruction,
in the committee note.

Another practitioner member reiterated his concern that by putting this out for public
comment, the Standing Committee is in essence putting its imprimatur on this practice. This is a
controversial practice, and there are a number of judges who do not allow it. This member
suggested revising Rule 611(e)(1) to state that the court has discretion to refuse to allow jurors to
ask questions. Professor Capra stated that this suggestion gave him pause. There may be
requirements in some jurisdictions that courts must permit the practice, or there may be such
requirements in the future. The Advisory Committee did not want to take a stand either way.

Judge Bates asked whether Judge Schiltz and Professor Capra would consider taking the
Rule 611(e) proposal back to the Advisory Committee to consider the comments of the Standing
Committee. Professor Capra stressed the value of sending proposals out for comment in one large
package rather than seriatim. Judge Bates noted, however, that the Rule 611(d) and 611(e)
amendments are both new subdivisions that deal with entirely different matters.
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A judge member stated that although she herself'is “allergic’ to the practice of jurors asking
questions, the practice exists and the rules should account for it. But this member expressed
agreement with Judge Bates’s suggestion that the Advisory Committee consider these issues
further before putting the rule out for public comment.

An academic member stated that his instinct was not to delay publication. By contrast to
the Bankruptcy Rules, which are frequently amended, the tradition with the Evidence Rules has
always been to try to avoid constant changes and—instead—to make amendments only
periodically, in a package. The comments from the Standing Committee were important, and it
was possible the Advisory Committee would decide not to go forward with the proposal after
public comment; but this member favored sending the proposal forward for public comment.

Another judge member stated she agreed with Judge Bates. She could not recall there ever
being an appellate issue regarding juror questions, and she favored waiting for the issue to
percolate before adopting a rule on the issue. Additionally, judges who do allow juror questioning
are very careful already. The judge member also questioned whether the rule should distinguish
between the practice in civil and criminal cases. Had the Advisory Committee received any
feedback from the criminal defense bar? What about from the government? This member agreed
with the prediction that if the rule were to go forward without a caveat up front, it would be a signal
to judges that they should be permitting the practice. Professor Capra stated that there has been a
case in every circuit so far. He added that the public defender on the Advisory Committee voted
in favor of the rule.

A judge member stated that if and when the rule did go out for public comment, the
Advisory Committee should ask for comment on whether the practice should be allowed, not
allowed, or left to the judge’s discretion. Judge Bates added that even if the Advisory Committee
did not specifically ask for it, the public comments would likely state whether that commentator
thought the practice should be permitted.

Another judge member suggested that the rulemakers should be open to regional variations.
The practice arose in Arizona state court and was adopted in the California state courts, and then
as the state judges have moved on to the federal bench, they have taken the practice with them.
The practice, this member suggested, is not as rare as it might seem to those on the East coast.
Another judge member pointed out that the Ninth Circuit’s model jury instruction addressing juror
questions is presented in a way that makes clear that the judge has the option to allow or not allow
juror questions. This has the benefit of clarifying that it is discretionary while still providing
guidance.

As a result of the comments and suggestions received from the Standing Committee, the
Advisory Committee withdrew the request for publication for public comment.

Rule 613(b). Judge Schiltz introduced this action item as an item that would conform Rule
613(b) to the prevailing practice. At common law, prior to introduction of extrinsic evidence of a
prior inconsistent statement for impeachment purposes, the witness must be given an opportunity
to explain or deny the statement. By contrast, current Rule 613(b) allows this opportunity to be
given at any time, whether prior or subsequent to introduction of extrinsic evidence of the
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statement. However, judges tend to follow the old common law practice, and the Advisory
Committee agrees with that practice as a policy matter. Most of the time, the witness will admit to
making the statement, obviating the need to introduce the extrinsic evidence in the first place. The
proposed amendment would still give the judge discretion in appropriate cases to allow the witness
an opportunity to explain or deny the statement after introduction of extrinsic evidence, such as
when the inconsistent statement is only discovered after the witness finishes testifying and has
been excused.

Professor Capra noted one style change to the rule, which moves the phrase “unless the
court orders otherwise” to the beginning of the rule.

A practitioner member stated that he thought this was an excellent proposal.

Professor Kimble suggested changing “may not” to “must not.” The style consultants tend
to prefer “must not” in most situations. Professor Capra thought this suggestion would
substantively change the rule. A party may not introduce the evidence unless the court orders
otherwise, but the judge could allow it. It is not a command to the judge to not admit the evidence.
Judge Schiltz stated he did not feel strongly one way or another, but based on Professor Capra’s
objection would keep the language as “may not.”

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 613(b).

Rule 801(d)(2). Judge Schiltz introduced this action item, which concerns an amendment
to the hearsay exemption for statements by a party-opponent. There is a split of authority on how
the rule applies to a successor in interest of a declarant. Suppose, for example, that the declarant
dies after making the statement; is the statement admissible against the declarant’s estate? The
Advisory Committee was unanimous in thinking the answer should be yes.

A judge member highlighted the statement in the committee note that the exemption only
applies to a successor in interest if the statement was made prior to the transfer of interest in the
claim. The member observed that this was obvious as a matter of principle, but it was not obvious
from the text of the rule itself. He suggested that this is a sufficiently important limitation that it
ought to be in the rule itself. Professor Capra undertook to consider this suggestion further during
the public comment period; he suggested that writing the limit explicitly into the rule text might
be challenging and also that the idea might already be implicit in the rule text.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 801(d)(2).

Rule 804(b)(3). Judge Schiltz introduced the proposed amendment to Rule 804(b)(3)(B)
set out on page 1029 of the agenda book. Rule 804(b)(3) provides a hearsay exception for
declarations against interest. Rule 804(b)(3)(B) deals with the situation in a criminal case when a
statement exposes the declarant to criminal liability. This tends to come up when a criminal
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defendant wants to introduce someone else’s out-of-court statement admitting to committing the
crime. Rule 804(b)(3)(B) requires that defendant to provide “corroborating circumstances that
clearly indicate [the] trustworthiness” of the statement. The circuits are split concerning the
meaning of “corroborating circumstances.” Some circuits have said the court may only consider
the guarantees of trustworthiness inherent in the statement itself. Other circuits allow the judge to
additionally consider other evidence of trustworthiness, even if extrinsic to the statement. The
proposed amendment would direct judges to consider all the evidence, both that inherent in the
statement itself and any evidence independent of the statement.

A judge member noted that the rule only talks about corroborating evidence, not conflicting
evidence, while the note speaks both to corroborating and conflicting evidence. Judge Schiltz
stated that he made this point at the Advisory Committee meeting, but the response was that
mentioning conflicting evidence in the text of Rule 804(b)(3) would necessitate a similar
amendment to the corresponding language in Rule 807(a)(1). Professor Capra stated that courts
applying Rule 807 do consider conflicting evidence, even though the rule text only says
“corroborating.” It is better to keep the two rules consistent than to have people wondering why
Rule 804(b)(3) mentions conflicting evidence while Rule 807 does not. The judge member
observed that one way to resolve the problem would be to make a similar amendment to Rule 807.
Judge Bates noted that this could be considered during the public comment period.

A practitioner member asked why, in line 25, it says “the totality of the circumstances,”
but in the next line it does not say the “evidence.” Should the word “the” be added on line 26?
Professor Capra undertook to review this with the style consultants during the public comment
period.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 804(b)(3).

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Bybee and Professor Hartnett provided the report of the Advisory Committee on
Appellate Rules, which met in San Diego on March 30, 2022. The Advisory Committee presented
an action item and briefly discussed one information item. The Advisory Committee’s report and
the draft minutes of its last meeting were included in the agenda book beginning at page 199.

Action Item
Publication for Public Comment

Amendments to Appendix of Length Limits. Judge Bybee introduced this action item. The
Standing Committee had already approved for publication for public comment proposed
amendments to Rules 35 and 40 regarding petitions for panel rehearing and hearing and rehearing
en banc, as well as conforming amendments to Rule 32 and the Appendix of Length Limits
(Appendix). Subsequent to that approval, the Advisory Committee noticed an additional change
that needed to be made in the Appendix. Namely, the third bullet point in the introductory portion
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of the Appendix refers to Rule 35, but the proposed amendments to Rules 35 and 40 would transfer
the contents of Rule 35 to Rule 40. As the amendment to the Appendix has not yet been published
for public comment, the Advisory Committee would like to delete this reference to Rule 35 in the
Appendix and to include that change along with the other changes approved in January for
publication for public comment.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to the Appendix of Length Limits.

Information Items

Amicus Curiae Disclosures. Professor Hartnett introduced the information item concerning
potential amendments to Rule 29’s amicus curiae disclosure requirements. The Advisory
Committee was seeking feedback from the Standing Committee regarding four questions. Due to
time constraints, Professor Hartnett chose to ask just two of the questions at the meeting. The first
question asked concerned the relationship between a party and an amicus. The Advisory
Committee was trying to get a sense of whether disclosure of non-earmarked contributions by a
party to an amicus should be disclosed, and, if so, at what percentage. The competing views ranged
from those who say these should not be disclosed at all because a contributor does not control what
an amicus says, to those who say significant contributors (i.e., at least 25 or 30 percent of the
amicus’s revenue) have such a significant influence over an amicus that the court and the public
should know about it. Second, regarding the relationship between an amicus and a non-party, the
Advisory Committee sought feedback on whether an amended rule should retain the exception to
disclosure for contributions by members of the amicus that are earmarked for a particular amicus
brief. A point in support of retaining the exception was that an amicus speaks for its members, and
therefore these contributions need not be disclosed. Points against retaining the exception were
that there is a big difference between being a general contributor to an amicus and giving money
for the purpose of preparing a specific brief, and it is easy to evade disclosure requirements by first
becoming a member of the amicus and then giving money to fund a particular brief.

Judge Bates stated these are important questions and ones that the Standing Committee
should focus on. He encouraged members to share any comments with Professor Hartnett and
Judge Bybee after the meeting.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Dennis Dow, Professor Gibson, and Professor Bartell provided the report of the
Advisory Committee on Bankruptcy Rules, which last met via videoconference on March 31,
2022. The Advisory Committee presented eleven action items: seven for final approval, and four
for publication for public comment. The Advisory Committee’s report and the draft minutes of its
last meeting were included in the agenda book beginning at page 250.
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Action Items
Final Approval

Restyled Rules for the 3000-6000 Series. Judge Dow introduced this action item, which
presented for final approval the restyled Rules in the 3000 to 6000 series. The Standing Committee
already gave final approval for the 1000 and 2000 series. The Advisory Committee received
extensive public comments from the National Bankruptcy Conference on these rules, in addition
to a few other public comments. Some of these comments led to changes. Professor Bartell noted
that the Advisory Committee was not asking to send these rules to the Judicial Conference quite
yet; rather, like the 1000 and 2000 series, they should be held until the remainder of the restyling
project is completed.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed restyled Rules for the 3000-6000 series.

Rule 3011. Judge Dow introduced this action item, which would add a subsection to Rule
3011 to require clerks to provide searchable access on each bankruptcy court’s website to
information about funds deposited under Section 347 of the Bankruptcy Code. This is part of a
nationwide effort to reduce the amount of unclaimed funds. He noted that the Advisory Committee
received one public comment, which led it to substitute the phrase “information about funds in a
specific case” for the phrase “information in the data base for a specific case.”

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 3011.

Rule 8003. Judge Dow introduced this action item to conform the rule to recent
amendments to Appellate Rule 3. No public comments were received on this proposed rule
amendment.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 8003.

Official Form 101. Judge Dow introduced this action item. Questions 2 and 4 of the
individual debtor petition form, which concern other names used by the debtor over the past 8
years, would be amended to clarify that the only business names that should be reported are those
the debtor actually used in conducting business, not the names of separate legal entities in which
the debtor merely had an interest. This change would avoid confusion and make this form
consistent with other petition forms. The Advisory Committee received one public comment; it
made no changes based on this comment.

Judge Bates clarified for the Standing Committee that in contrast to some other forms,

Official Bankruptcy forms must be approved by the Judicial Conference through the Rules
Enabling Act process.
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Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Form 101.

Official Forms 309E1 and 309E2. Judge Dow introduced this action item regarding forms
that are used to give notice to creditors after a bankruptcy filing. The Advisory Committee
improved the formatting and edited the language of these forms in order to clarify the applicability
of relevant deadlines. The Advisory Committee did not receive any comments, and its only post-
publication change was to insert a couple of commas.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendments to Forms 309E1 and 309E2.

Official Form 417A4. Judge Dow introduced this action item. This form amendment is to
conform the form to the amendments to Rule 8003. There were no public comments on this
proposed form amendment.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Form 417A.

Publication for Public Comment

Restyled Rules for the 7000-9000 Series. Judge Dow introduced this action item, which
sought approval to publish for public comment the next portion of the proposed restyled rules. The
Advisory Committee applied the same approach to these rules as it did when restyling the first six
series.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed restyled
Rules for the 7000 to 9000 series.

Rule 1007(b)(7). Judge Dow introduced this action item. Under the current rule, debtors
are required to complete an approved debtor education course and file a “statement” on an official
form evidencing completion of that course before they can get a discharge in bankruptcy. As
revised, the rule would instead require filing the certificate of completion from the course provider,
as that is the best evidence of compliance. The amendment would also remove the requirement
that those who are exempt must file a form noting their exemption. This requirement is redundant,
as in order to get an exemption, the debtor would have to file a motion, and the docket will therefore
already contain an order approving the exemption.

The Advisory Committee also sought approval to publish conforming amendments
changing “statement” to “certificate” in another subsection of Rule 1007 and in Rules 4004, 5009,
and 9006.

A judge member noted, and the Advisory Committee agreed to remedy, a typo on page
666, line 14 of the agenda book (“if” should be “is”).
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Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 1007(b)(7) and conforming amendments to Rules 1007(c)(4), 4004, 5009,
and 9006.

New Rule 8023.1. Judge Dow introduced this action item, which concerned a proposed new
rule dealing with substitution of parties. While Civil Rule 25 (Substitution of Parties) applies to
adversary proceedings, the Part VIII rules (which govern appeals in bankruptcy cases) do not
currently mention substitution. Proposed new Rule 8023.1 is based on, and is virtually identical in
language to, Appellate Rule 43.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed new
Rule 8023.1.

Official Form 410A. Judge Dow introduced this action item to amend the attachment to the
proof-of-claim form that a creditor with a mortgage claim must file. The amendment revises Part
3 of the attachment (regarding the calculation of the amount of arrearage at the time the bankruptcy
proceeding is filed) to break out principal and interest separately.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Official Form 410A.

Information Items

Judge Dow briefly noted that the Bankruptcy Threshold Adjustment and Technical
Correction Act had not yet been enacted by Congress, but if and when it were to be enacted, the
Advisory Committee would seek final approval of technical amendments to a couple of forms and
would ask the Administrative Office to repost an interim version of Rule 1020 for adoption by
bankruptcy courts as a local rule. He also mentioned, but did not discuss at length, three other
information items in the agenda book.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Robert Dow, Professor Cooper, and Professor Marcus provided the report of the
Advisory Committee on Civil Rules, which last met in San Diego on March 29, 2022. The
Advisory Committee presented two action items and five information items. The Advisory
Committee’s report and the draft minutes of its last meeting were included in the agenda book
beginning at page 722.

Advisory Committee on Civil Rules | October 12, 2022 Page 43 of 449



JUNE 2022 STANDING COMMITTEE MEETING — MINUTES
PAGE 31

Action Items
Final Approval

Rule 15(a)(1). Judge Dow introduced this action item, a proposed amendment to Rule
15(a)(1) for which the Advisory Committee was requesting final approval. The proposed
amendment would replace the word “within” with the phrase “no later than.” This change clarifies
that where a pleading is one to which a responsive pleading is required, the time to amend the
pleading as of right continues to run until 21 days after the earlier of the events delineated in Rule
15(a)(1)(B). The Advisory Committee received a few comments, but it made no changes based on
these comments. In the committee note, it deleted one sentence that had been published in brackets
and that appeared unnecessary.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 15(a)(1).

Rule 72(b)(1). Judge Dow introduced this action item, which presented for final approval
a proposed amendment to Rule 72(b)(1) (concerning a recommended disposition by a magistrate
judge). The proposed amendment would bring the rule into conformity with the prevailing practice
of district clerks with respect to service of the recommended disposition. Most parties have
CM/ECF access, so the current rule’s requirement of mailing the magistrate judge’s
recommendations is unnecessary. The amendment permits service of the recommended disposition
by any means provided in Rule 5(b). The Advisory Committee received very few public
comments. In the committee note, it deleted as unnecessary one sentence that had been published
in brackets.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 72(b)(1).

Information Items

Rule 12(a)(4). Judge Dow introduced this information item, which concerned a proposed
amendment to Rule 12(a)(4) that was initially suggested by the DOJ and had been published for
comment in August 2020. The Advisory Committee received only a handful of public comments,
but two major comments were negative. Rule 12(a)(4) sets a presumptive 14-day time limit for
filing a responsive pleading after denial of a motion to dismiss. This means that the DOJ only has
14 days after denial of a motion to dismiss on immunity grounds in which to decide whether to
appeal the immunity issue; but courts frequently grant it an extension. The proposed amendment
would have flipped the presumption, giving the DOJ 60 days as opposed to 14 unless the court
shortened the time. The Advisory Committee considered a number of options, including a
compromise time between 14 and 60 days, as well as providing the longer 60-day period only for
cases involving an immunity defense.

The DOJ was unable to collect quantitative data as to how often it sought and received
extensions. As a result, and based on the comments received and the views of both the Standing
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and Advisory Committees members, the Advisory Committee voted not to proceed further with
the proposed amendment to Rule 12(a)(4).

Judge Bates clarified that because the proposed amendment had not emerged from the
Advisory Committee, this was not an action item, and therefore no vote of the Standing Committee
was required.

Rule 9(b). Judge Dow introduced this information item, which concerned a proposal to
amend the second sentence of Rule 9(b) in light of the Supreme Court’s interpretation of that
provision in Ashcroft v. Igbal, 556 U.S. 662 (2009). The Advisory Committee had appointed a
subcommittee to study the proposal. However, the subcommittee found that there were not many
cases coming up that indicated a problem. Moreover, a number of Advisory Committee members
thought Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Igbal were working pretty well
in their cases. Therefore, the Advisory Committee chose not to proceed further.

Rule 41. Judge Dow noted this project, which was prompted by a suggestion from Judge
Furman to study Rule 41(a)(1)(A). The initial question is whether that provision authorizes
voluntary dismissal only of an entire action, or whether it also authorizes voluntary dismissal as to
fewer than all parties or claims. The Advisory Committee appointed a subcommittee, which will
study this issue and probably also Rule 41 more generally.

Discovery Subcommittee. Judge Dow provided an update on the Discovery Subcommittee,
which is focused primarily on privilege log issues. The subcommittee met with bar groups and
attended a two-day conference. There seems to be some common ground between the plaintiff and
defense bar for procedures for privilege logs. There may be some forthcoming proposals to amend
Rules 16 and 26 to deal with these procedural issues, particularly to encourage parties to hash out
privilege-log issues early on.

The Discovery Subcommittee has paused its research into sealing issues pending an
Administrative Office study of filing under seal.

MDL Subcommittee. Judge Dow introduced this information item. About fifty percent of
federal civil cases are part of an MDL. The subcommittee’s thinking continues to evolve as it
receives input from the bench, the bar, and academics. About a year ago, the subcommittee was
looking at the possibility of proposing a new Rule 23.3 (addressing judicial appointment and
oversight of leadership counsel). The subcommittee then shifted and thought about revising Rules
16 and 26 to set prompts concerning issues that MDL judges ought to think about. Now, the
subcommittee has begun to consider a sketch of a proposed Rule 16.1, which would contain a list
of topics on which parties in an MDL could be directed to confer. Flexibility is critical, and any
rule will just offer the judge tools to use in appropriate instances.

At a March 2022 conference at Emory Law School, the subcommittee heard from
experienced transferee judges that lawyers can do a great service to the transferee judge by
explaining their views of the case early on. The judge could then decide which of the prompts in
the proposed rule fits the case. The rule would list issues on which the judge could require the
lawyers to give their input.
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The subcommittee has been focusing closely on the importance of an initial census. The
initial census is key because it can tell the judge and parties who has the cases and what kinds of
cases there are, and can help the judge make decisions on leadership counsel.

The subcommittee will work over the summer on the sketch of Rule 16.1 so as to tee up
the question of whether or not to advance it. Judge Dow expressed a hope that the subcommittee
would complete its work in the coming year.

Jury Trials. Judge Bates highlighted the portion of the Advisory Committee’s report (pages
751-72) concerning the procedures for demanding a jury trial. Though the Advisory Committee
has deferred consideration of this issue for the moment, Judge Bates suggested that it may be
important to deal with it at some point. Judge Dow and Professor Cooper explained that Congress
enacted legislation directing the FJC to study what factors contribute to a higher incidence of jury
trials in jurisdictions that have more of them. Dr. Lee has launched that study, and predicts that he
will have a short report on the topic ready for the Advisory Committee’s fall agenda book.

OTHER COMMITTEE BUSINESS

Adequacy of the Privacy Rules Prescribed Under the E-Government Act of 2002. Professor
Struve presented this item, which concerned a report required under the E-Government Act of
2002. She thanked all the Advisory Committee chairs and reporters, Judge Bates, and the Rules
Office staff for their work on this report. The privacy rules, which impose certain redaction
requirements, took effect in 2007. The idea of the report is to evaluate the adequacy of these rules
to protect privacy and security. The report does so in three ways: it discusses amendments (relevant
to the privacy rules) that have been adopted since 2011 (the date of the last report); it notes privacy-
adjacent items that are pending on the rules committees’ dockets; and it discusses other privacy-
related concerns discussed since 2011 that did not give rise to rule amendments because the rules
committees determined that rule amendments were not the way to address those concerns. A new
report to Congress will be prepared every two years going forward.

Professor Struve noted that the Standing Committee was asked to approve the proposed
Report on the Adequacy of the Privacy Rules Prescribed Under the E-Government Act of 2002,
and to recommend that the Judicial Conference forward the report to Congress.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously voted to approve the proposed Report on the Adequacy of the
Privacy Rules Prescribed Under the E-Government Act of 2002 and to recommend that the
Judicial Conference forward the report to Congress.

Legislative Report. The Rules Law Clerk delivered a legislative report. The chart in the
agenda book at page 1051 summarized legislation currently pending before Congress, as well as
the Juneteenth National Independence Day Act, which passed and was signed into law by President
Biden in 2021.
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Judiciary Strategic Planning. Judge Bates addressed the Judiciary Strategic Planning item,
which appeared in the agenda book at page 1061. The Judicial Conference requires the Standing
Committee to submit a report on its strategic initiatives. He asked the Standing Committee for
approval to submit the report.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the Judiciary Strategic Planning report for submission
to the Judicial Conference.

CONCLUDING REMARKS
Before adjourning the meeting, Judge Bates thanked the Standing Committee members and
other attendees for their attention and insights. The Standing Committee will next meet on January

4, 2023. The location of the meeting had not yet been confirmed. Judge Bates expressed the hope
that the meeting would take place somewhere warm.
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Agenda E-19 (Summary)
Rules
September 2022

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:

1. Approve the proposed amendments to Appellate Rules 2, 4, 26, and 45, as set forth
in Appendix A, and transmit them to the Supreme Court for consideration with a
recommendation that they be adopted by the Court and transmitted to Congress in
accordance With the 1aw..........cciiiiiiiiiiiiii e pp. 4-6

2. a. Approve the proposed amendments to Bankruptcy Rules 3011, 8003, and 9006,
and proposed new Bankruptcy Rule 9038, as set forth in Appendix B, and
transmit them to the Supreme Court for consideration with a recommendation
that they be adopted by the Court and transmitted to Congress in accordance with
the law; and

b. Approve, effective December 1, 2022, the proposed amendments to Bankruptcy
Official Forms 101, 309E1, and 309E2, and effective December 1, 2023, the
proposed amendment to Bankruptcy Official Form 417A, as set forth in
Appendix B, for use in all bankruptcy proceedings commenced after the effective
date and, insofar as just and practicable, all proceedings pending on the effective

3. Approve the proposed amendments to Civil Rules 6, 15, and 72, and proposed new
Civil Rule 87, as set forth in Appendix C, and transmit them to the Supreme Court for
consideration with a recommendation that they be adopted by the Court and transmitted
to Congress in accordance with the 1aw...........cccoooviieiiiiiiiiiciec e pp. 14-17

4. Approve the proposed amendments to Criminal Rules 16, 45, and 56, and proposed new
Criminal Rule 62, as set forth in Appendix D, and transmit them to the Supreme Court
for consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law............cooceeviiiiiiiiiniienee. pp. 18-21

5. Approve the proposed amendments to Evidence Rules 106, 615, and 702, as set forth in
Appendix E, and transmit them to the Supreme Court for consideration with a
recommendation that they be adopted by the Court and transmitted to Congress in
accordance With the [aW..........c.ooooiiiiiiiiece e pp. 22-24

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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6. Approve the proposed 2022 Report of the Judicial Conference of the United States on the
Adequacy of Privacy Rules Prescribed Under the E-Government Act of 2002, as set forth
in Appendix F, and ask the Administrative Office Director to transmit it to Congress in
accordance With the 1aw..........occooiiiiiiiiii e pp- 28-29

The remainder of the report is submitted for the record and includes the following for the
information of the Judicial Conference:

. Proposed Emergency RUIES ........cccvieiiiiiiiiiiicceeeeeeeee e pp. 2-4
. Federal Rules of Appellate Procedure .............ccoeeieviieniieniieiieeiicieceeee e pp. 6-7
. Federal Rules of Bankruptcy Procedure ............ccocvveeeieeiiieeecieecie e pp. 10-14
. Federal Rules of Civil Procedure............cccooouieiiiiniiiiiiiiceceeeeee e pp- 17-18
. Federal Rules of Criminal Procedure...........cccccuvveiiiiiiiiieiieecieccie e pp. 21-22
. Federal Rules of EVIAENCE .......cceieiiiiiiiiiiiicicee et pp- 22-28
. Judiciary Strate@ic Planning ..........ccccooouiieiiiieiiieeiieeee et p. 29

Rules Summary — Page 2
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Agenda E-19
Rules
September 2022
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)
met on June 7, 2022. All members participated.

Representing the advisory committees were Judge Jay S. Bybee, Chair, and Professor
Edward Hartnett, Reporter, Advisory Committee on Appellate Rules; Judge Dennis Dow, Chair,
Professor S. Elizabeth Gibson, Reporter, and Professor Laura B. Bartell, Associate Reporter,
Advisory Committee on Bankruptcy Rules; Judge Robert M. Dow, Jr., Chair, Professor Edward
H. Cooper, Reporter, and Professor Richard L. Marcus, Associate Reporter, Advisory Committee
on Civil Rules; Judge Raymond M. Kethledge, Chair, Professor Sara Sun Beale, Reporter, and
Professor Nancy J. King, Associate Reporter, Advisory Committee on Criminal Rules; and Judge
Patrick J. Schiltz, Chair, and Professor Daniel J. Capra, Reporter, Advisory Committee on
Evidence Rules.

Also participating in the meeting were Professor Catherine T. Struve, the Standing
Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Allison Bruff, Bridget Healy,
and Scott Myers, Rules Committee Staff Counsel; Burton S. DeWitt, Law Clerk to the Standing
Committee; Dr. Tim Reagan and Dr. Emery Lee, Senior Research Associates, Federal Judicial
Center (FJC); and Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil

Division, and Andrew Goldsmith, National Coordinator of Criminal Discovery Initiatives,

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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representing the Department of Justice (DOJ) on behalf of Deputy Attorney General Lisa O.
Monaco.

In addition to its general business, including a review of the status of pending rule
amendments in different stages of the Rules Enabling Act process and pending legislation
affecting the rules, the Standing Committee received and responded to reports from the five
advisory committees. Among other things, the advisory committee reports discussed two items
that affect multiple rule sets: (1) recommendations from the Appellate, Bankruptcy, Civil, and
Criminal Rules Committees for final approval of rules addressing future emergencies; and
(2) recommended technical amendments to those four rule sets addressing Juneteenth National
Independence Day.

The Committee also received an update on two items of coordinated work among the
Appellate, Bankruptcy, Civil, and Criminal Rules Committees: (1) consideration of suggestions
to allow electronic filing by pro se litigants; and (2) consideration of suggestions to change the
presumptive deadline for electronic filing. Finally, the Committee approved the proposed 2022
Report on the Adequacy of the Privacy Rules Prescribed Under the E-Government Act of 2002,
was briefed on the judiciary’s ongoing response to the COVID-19 pandemic, and approved a
draft report regarding judiciary strategic planning.

PROPOSED EMERGENCY RULES

The proposals recommended for the Judicial Conference’s approval include a package of
rules for use in emergency situations that substantially impair the courts’ ability to function in
compliance with the existing rules of procedure. These rules were developed in response to
Congress’s directive in the Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”)
that rules be considered, under the Rules Enabling Act, to address future emergencies. The set of

proposed amendments and new rules developed in response to this charge includes an
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amendment to Appellate Rule 2 (and a related amendment to Appellate Rule 4); new Bankruptcy
Rule 9038; new Civil Rule 87; and new Criminal Rule 62. The proposed amendments and new
rules were published for public comment in August 2021.

Although there are some differences in the four proposed emergency rules — the
Appellate rule is much more flexible, and the Bankruptcy, Civil, and Criminal rules provide for
different types of rule deviations in a declared emergency — they share some overarching,
uniform features. Each rule places the authority to declare a rules emergency solely in the hands
of the Judicial Conference. Each rule uses the same basic definition of a “rules emergency” —
namely, when “extraordinary circumstances relating to public health or safety, or affecting
physical or electronic access to a court, substantially impair the court’s ability to perform its
functions in compliance with these rules.” The Bankruptcy, Civil, and Criminal rules take a
roughly similar approach to the content of the emergency declaration, setting ground rules to
make clear the scope of the declaration. Each emergency rule limits the duration of the
declaration; provides for additional declarations; and accords the Judicial Conference discretion
to terminate an emergency declaration before the declaration’s stated termination date. The
Bankruptcy, Civil, and Criminal rules each address what will happen when a proceeding that has
been conducted under an emergency rule continues after the emergency has terminated, though
each rule does so with provision(s) tailored to take account of the different contexts and subject
matters addressed by the respective emergency provisions.

To the extent that public comments touched on uniform aspects of the emergency rules,
those comments focused on the role of the Judicial Conference. Some commentators criticized
the decision to place in the hands of the Judicial Conference the authority to declare or terminate
a rules emergency, though another commentator specifically supported the decision to centralize

authority in the Judicial Conference. One commentator argued that there should be a backup
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plan in case the emergency prevents the Judicial Conference from acting. The Advisory
Committees reviewed these comments and uniformly concluded that the Judicial Conference was
fully capable of responding to rules emergencies, and that the uniform approach of the Judicial
Conference was preferable to other approaches involving more decisionmakers. Accordingly,
the Advisory Committees voted to retain, as published, the substance of all of the uniform
features of the set of proposed emergency rules. A few post-publication changes to the Appellate
Rule’s text, the Civil Rule’s text and note, and the Criminal Rule’s text and note are discussed
below in connection with the recommendations of the respective Advisory Committees.

FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission
The Advisory Committee on Appellate Rules recommended for final approval proposed
amendments to Appellate Rules 2, 4, 26, and 45.

Rule 2 (Suspension of Rules)

The proposed amendment to Appellate Rule 2 is part of the set of proposed rules,
mentioned above, that resulted from the CARES Act directive that rules be considered to address
future emergencies. The proposal adds a new subdivision (b) to Appellate Rule 2. Existing
Rule 2, which would become Rule 2(a), empowers the courts of appeals to suspend the
provisions in the Appellate Rules “in a particular case,” except “as otherwise provided in Rule
26(b).” (Rule 26(b) provides that “the court may not extend the time to file: (1) a notice of
appeal (except as authorized in Rule 4) or a petition for permission to appeal; or (2) a notice of
appeal from or a [petition to review an order of a federal administrative body], unless specifically
authorized by law.”) New Rule 2(b) would come into operation when the Judicial Conference

declares an Appellate Rules emergency and would empower the court of appeals to “suspend in
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all or part of that circuit any provision of these rules, other than time limits imposed by statute
and described in Rule 26(b)(1)-(2).”

In the event of a Judicial Conference declaration of an Appellate Rules emergency, a
court of appeals’ authority under Rule 2(b) would be broader in two ways than a court of
appeals’ everyday authority under Rule 2(a). First, the suspension power under Rule 2(b)
reaches beyond a particular case. Second, the Rule 2(b) suspension power reaches time limits to
appeal or petition for review, so long as those time limits are established only by rule. (Rule 2(b)
does not purport to empower the court to suspend time limits to appeal or petition for review set
by statute.)

Rule 4 (Appeal as of Right—When Taken)

The proposed amendment to Appellate Rule 4 is designed to make Appellate Rule 4
operate smoothly with Emergency Civil Rule 6(b)(2) (discussed below) if that Emergency Civil
Rule is ever in effect, while not making any change to the operation of Appellate Rule 4 at any
other time.

It does this by replacing the phrase “no later than 28 days after the judgment is entered”
in Rule 4(a)(4)(A)(vi) with the phrase “within the time allowed for filing a motion under
Rule 59.” When Emergency Civil Rule 6(b)(2) is not in effect, this amendment makes no change
at all. But if Emergency Civil Rule 6(b)(2) is ever in effect, a district court might extend the
time to file a motion under Rule 59. If that happens, the amendment to Appellate Rule
4(a)(4)(A)(vi) would allow Appellate Rule 4 to properly take that extension into account.

Rule 26 (Computing and Extending Time) and Rule 45 (Clerk’s Duties)

In response to the enactment of the Juneteenth National Independence Day Act
(Juneteenth Act), Pub. L. No. 117-17 (2021), the Advisory Committee made technical

amendments to Rules 26(a)(6)(A) and 45(a)(2) to insert “Juneteenth National Independence
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Day” immediately following “Memorial Day” in the Rules’ lists of legal holidays. Because of
the technical and conforming nature of the amendments, the Advisory Committee recommended
final approval without publication.

The Standing Committee unanimously approved the Advisory Committee’s
recommendations, after making a stylistic change to Appellate Rule 2(b)(4) to conform that
Rule’s language to the language used in the other Emergency Rules.

Recommendation: That the Judicial Conference approve the proposed

amendments to Appellate Rules 2, 4, 26, and 45, as set forth in Appendix A, and

transmit them to the Supreme Court for consideration with a recommendation that

they be adopted by the Court and transmitted to Congress in accordance with the

law.

Rules Approved for Publication and Comment

The Advisory Committee on Appellate Rules submitted proposed amendments to the
Appendix of Length Limits Stated in the Federal Rules of Appellate Procedure with a
recommendation that they be published for public comment in August 2022. The proposed
amendments to the Appendix would conform with proposed amendments to Rules 35 and 40,
which were approved for publication for public comment. The Standing Committee
unanimously approved the Advisory Committee’s recommendation.

Information Items

The Advisory Committee met on March 30, 2022. In addition to the matters noted above,
the Advisory Committee discussed whether to propose an amendment to Rule 39 clarifying the
process for challenging the allocation of costs on appeal and whether to propose amending Form
4 to simplify the disclosures required in connection with a request for in forma pauperis status. It
referred to a subcommittee a new suggestion that Rule 29 be amended to require identification of

any amicus or counsel whose involvement triggered the striking of an amicus brief. The

Advisory Committee also continued its discussion of whether to propose amendments to Rule 29
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with respect to disclosures concerning the relationship between an amicus and either parties or
nonparties.
FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rules and Forms Recommended for Approval and Transmission
The Advisory Committee on Bankruptcy Rules recommended for final approval the
following proposals: Restyled Bankruptcy Rules for the 3000-6000 series; amendments to
Bankruptcy Rules 3011, 8003, and 9006; new Bankruptcy Rule 9038; and amendments to
Official Forms 101, 309E1, 309E2, and 417A. The Advisory Committee also recommended all
of the foregoing for transmission to the Judicial Conference other than the restyled rules; the
latter will be held for later transmission once all the bankruptcy rules have been restyled.

Restyled Rules Parts 11, IV. V. and VI (the 3000-6000 series of Bankruptcy Rules)

The National Bankruptcy Conference submitted extensive comments on the restyled
rules, and several others submitted comments as well. After discussion with the style consultants
and consideration by the Restyling Subcommittee, the Advisory Committee incorporated some
of those suggested changes into the revised rules and rejected others. (Some of the rejected
suggestions were previously considered in connection with the 1000-2000 series of restyled
rules, and the Advisory Committee adhered to its prior conclusions about those suggestions as
noted at pages 10-11 in the Standing Committee’s September 2021 report to the Judicial
Conference.)

The Advisory Committee recommended final approval for this second set of restyled
rules, but, as with the first set, suggested that the Standing Committee not submit the rules to the
Judicial Conference until all remaining parts of the Bankruptcy Rules have been restyled,

published, and given final approval, so that all restyled rules can go into effect at the same time.
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Rule 3011 (Unclaimed Funds in Chapter 7 Liquidation, Chapter 12 Family Farmer’s Debt
Adjustment, and Chapter 13 Individual’s Debt Adjustment Cases)

The proposed amendment, which was suggested by the Committee on the Administration
of the Bankruptcy System, redesignates the existing text of Rule 3011 as subdivision (a) and
adds a new subdivision (b) requiring the clerk of court to provide searchable access on the
court’s website to information about funds deposited pursuant to § 347 of the Bankruptcy Code
(Unclaimed Property). There was one comment on the proposed amendment, and the language
of subdivision (b) was restyled and modified to reflect the comment. The Advisory Committee
recommended final approval as amended.

Rule 8003 (Appeal as of Right — How Taken: Docketing the Appeal)

The proposed amendments to Rule 8003 conform to amendments recently made to
Federal Rule of Appellate Procedure 3, which stress the simplicity of the Rule’s requirements for

EAN13

the contents of the notice of appeal and which disapprove some courts’ “expressio unius est
exclusio alterius” approach to interpreting a notice of appeal. No comments were submitted, and

the Advisory Committee gave its final approval to the rule as published.

Rule 9006 (Computing and Extending Time; Time for Motion Papers)

In response to the enactment of the Juneteenth Act, the Advisory Committee proposed a
technical amendment to Rule 9006(a)(6)(A) to include Juneteenth National Independence Day in
the list of legal public holidays in the rule. The Advisory Committee recommended final
approval without publication because this is a technical and conforming amendment.

Rule 9038 (Bankruptcy Rules Emergency)

New Rule 9038 is part of the package of proposed emergency rules drafted in response to
the CARES Act directive. Subdivisions (a) and (b) of the rule are similar to the Appellate, Civil,

and Criminal Emergency Rules in the way they define a rules emergency, provide authority to
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the Judicial Conference to declare such an emergency, and prescribe the content and duration of
a declaration.

Rule 9038(c) expands existing Bankruptcy Rule 9006(b), which authorizes an individual
bankruptcy judge to enlarge time periods for cause. Although many courts relied on Rule
9006(b) to grant extensions of time during the COVID-19 pandemic, the rule does not fully meet
the needs of an emergency situation. First, it has some exceptions—time limits that cannot be
expanded. Also, it arguably does not authorize an extension order applicable to all cases in a
district. Rule 9038 is intended to fill in these gaps for situations in which the Judicial
Conference declares a rules emergency. The chief bankruptcy judge can grant a district-wide
extension for any time periods specified in the rules, and individual judges can do the same in
specific cases. There were no negative comments addressing Rule 9038, and the Advisory
Committee recommended final approval as published.

Official Form 101 (Voluntary Petition for Individuals Filing for Bankruptcy)

The amendments to Questions 2 and 4 in Part 1 of Form 101 clarify how and where to
report business names used by the debtor. These changes clarify that the only names to be listed
are names that were used by the debtor personally in conducting business, not names used by
other legal entities. The changes also bring Form 101 into conformity with the approach taken in
Forms 105, 201, and 205 in involuntary bankruptcy cases and in non-individual cases. A
suggestion unrelated to the proposed change was rejected, and the Advisory Committee

recommended final approval as published.!

' The version of Official Form 101 in Appendix B includes an unrelated technical conforming
change to line 13 which went into effect on June 21, 2022, after the Standing Committee’s meeting. The
change was approved by the Advisory Committee on Bankruptcy Rules pursuant to its authority to make
such changes subject to subsequent approval by the Standing Committee and notice to the Judicial
Conference. It conforms the form to the Bankruptcy Threshold Adjustment and Technical Corrections
Act (the “BTATC” Act), Pub. L. No. 117-151, which went into effect on the same date. The Standing
Committee will review the BTATC Act changes to Official Form 101 and another form at its January
2023 meeting, and will update the Judicial Conference on the changes in its report of that meeting.
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Official Forms 309E1 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint Debtors))
and 309E2 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint Debtors under
Subchapter V))

The amendments clarify the deadline for objecting to a debtor’s discharge and distinguish
it from the deadline to object to discharging a particular debt. There were no comments, and the
Advisory Committee recommended final approval as published with minor changes to
punctuation.

Official Form 417A (Notice of Appeal and Statement of Election)

The amendments conform the form to proposed changes to Rule 8003. No comments
were submitted, and the Advisory Committee recommended final approval with a proposed
effective date of December 1, 2023, to coincide with the Rule 8003 amendment.

The Standing Committee unanimously approved the Advisory Committee’s
recommendations.

Recommendation: That the Judicial Conference:

a. Approve the proposed amendments to Bankruptcy Rules 3011, 8003, and
9006, and proposed new Bankruptcy Rule 9038, as set forth in
Appendix B, and transmit them to the Supreme Court for consideration
with a recommendation that they be adopted by the Court and transmitted
to Congress in accordance with the law; and

b. Approve, effective December 1, 2022, the proposed amendments to
Bankruptcy Official Forms 101, 309E1, and 309E2, and effective
December 1, 2023, the proposed amendment to Bankruptcy Official
Form 417A, as set forth in Appendix B, for use in all bankruptcy
proceedings commenced after the effective date and, insofar as just and
practicable, all proceedings pending on the effective date.

Rules and Forms Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted the proposed restyled

Bankruptcy Rules for the 7000-9000 Series; proposed amendments to Rules 1007, 4004, 5009,

and 9006; proposed new Rule 8023.1; and a proposed amendment to Official Form 410A with a
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recommendation that they be published for public comment in August 2022. The Standing
Committee unanimously approved the Advisory Committee’s recommendations.

Restyled Rules Parts VII, VIII, and IX

The Advisory Committee sought approval for publication of Restyled Rules Parts VII,
VIII, and IX (the 7000-9000 series Bankruptcy Rules). This is the third and final set of restyled
rules recommended for publication.

Rule 1007(b)(7) (Lists, Schedules, Statements, and Other Documents: Time Limits) and
conforming amendments to Rules 1007(c)(4), 4004(c)(1)(H), 4004(c)(4), 5009(b), 9006(b)(3),

and 9006(¢)(2)

The amendments to Rule 1007(b)(7) would eliminate the requirement that the debtor file

a “statement” on Official Form 423 upon completion of an approved debtor education course,
and instead require filing the certificate of completion provided by the approved course provider.
The six other rules would be amended to replace references to a “statement” required by Rule
1007(b)(7) with references to a “certificate.”

Rule 8023.1 (Substitution of Parties)

Proposed new Rule 8023.1, addressing the substitution of parties, is modeled on
Appellate Rule 43, and would be applicable to parties in bankruptcy appeals to the district court
or bankruptcy appellate panel.

Official Form 410A (Mortgage Proof of Claim Attachment)

Amendments are made to Part 3 (Arrearage as of Date of the Petition) of the form,
replacing the first line (which currently asks for “Principal & Interest”) with two lines, one for
“Principal” and one for “Interest.” Because under 11 U.S.C. § 1322(e) the amount necessary to
cure a default is “determined in accordance with the underlying agreement and applicable
nonbankruptcy law,” it may be necessary for a debtor who is curing arrearages to know which

portion of the total arrearages is principal and which is interest.
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Information Items

The Advisory Committee met on March 31, 2022. In addition to the recommendations
discussed above, the Advisory Committee considered (among other matters) a proposed
amendment to Rule 3002.1 (Notice Relating to Claims Secured by Security Interest in the
Debtor’s Principal Residence) and five related forms that were published for comment. It also
considered a suggestion from the Court Administration and Case Management (CACM)
Committee concerning electronic signatures.

Rule 3002.1

The proposed amendments to Rule 3002.1 were designed to encourage a greater degree
of compliance with the rule and to provide a new midcase assessment of the mortgage claim’s
status in order to give a chapter 13 debtor an opportunity to cure any postpetition defaults that
may have occurred.

Twenty-seven comments were submitted on the proposed amendments. Some of the
comments were lengthy and detailed; others briefly stated an opinion in support of or opposition
to the amendments. The comments generally fell into three categories: (1) comments opposing
the amendments, or at least the midcase review, submitted by some chapter 13 trustees;

(2) comments favoring the amendments, submitted by some consumer debtor attorneys; and
(3) comments favoring the amendments but giving suggestions for improvement, submitted by
trustees, debtors, judges, and an association of mortgage lenders.

The Consumer Subcommittee concluded that there is a need for amendments to Rule
3002.1, and that there is authority to promulgate them. The Advisory Committee agreed. The
Consumer Subcommittee was sympathetic, however, with the desire expressed in several
comments for simplification, and it has begun to sketch out revisions. It hopes to present a

revised draft to the Advisory Committee at the fall meeting. The Forms Subcommittee will
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await decisions about Rule 3002.1 before considering any changes to the proposed implementing
forms.

Electronic Signatures

The Advisory Committee has been considering a suggestion by the CACM Committee
regarding the use of electronic signatures in bankruptcy cases by individuals who do not have a
CM/ECEF account. At the fall 2021 meeting, the Technology Subcommittee presented for
discussion a draft amendment to Rule 5005(a)(2)(C) that would have permitted a person other
than the electronic filer of a document to authorize the person’s signature on an electronically
filed document. The discussion raised several questions and concerns. Among the issues raised
were how the proposed rule would apply to documents, such as stipulations, that are filed by one
attorney but bear the signature of other attorneys; how it would apply if a CM/ECF account
includes several subaccounts; and whether there is really a perception among attorneys that the
retention of wet signatures presents a problem that needs solving.

After the fall 2021 meeting, the Advisory Committee’s Reporter followed up with the
bankruptcy judge who had raised the issue of electronic signatures with the CACM Committee,
and learned that this judge is working on a possible local rule for his district modeled on a state-
court rule that allows for electronic signatures rather than requiring the retention of wet
signatures. In its suggestion, the CACM Committee had questioned whether the lack of a
provision in Rule 5005 addressing electronic signatures of individuals without CM/ECF accounts
may make courts “hesitant to make such a change without clarification in the rules that use of
electronic signature products is sufficient for evidentiary purposes.” The Technology
Subcommittee concluded that current Rule 5005 does not address the issue of the use of
electronic signatures by individuals who are not registered users of CM/ECF and that it therefore

does not preclude local rulemaking on the subject. The Bankruptcy Court for the District of
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Nebraska already has such a rule (L.B.R. 9011-1). The Technology Subcommittee concluded
that a period of experience under local rules allowing the use of e-signature products would help
inform any later decision to promulgate a national rule. Electronic signature technology will also
likely develop and improve in the interim. The Advisory Committee agreed with the
Technology Subcommittee’s recommendation and voted not to take further action on the
suggestion.
FEDERAL RULES OF CIVIL PROCEDURE
Rules Recommended for Approval and Transmission
The Advisory Committee on Civil Rules recommended for final approval proposed
amendments to Civil Rules 6, 15, and 72, and new Civil Rule 87.

Rule 6 (Computing and Extending Time: Time for Motion Papers)

In response to the enactment of the Juneteenth Act, the Advisory Committee made a
technical amendment to Rule 6(a)(6)(A) to include the Juneteenth National Independence Day in
the list of legal public holidays in the rule. The Advisory Committee recommended final
approval without publication because this is a technical and conforming amendment.

Rule 15 (Amended and Supplemental Pleadings)

The amendment to Rule 15(a)(1) would substitute “no later than” for “within” to measure
the time allowed to amend a pleading once as a matter of course. Paragraph (a)(1) currently
provides, in part, that “[a] party may amend its pleading once as a matter of course within
(A) 21 days after serving it or (B) if the pleading is one to which a responsive pleading is
required, 21 days after service of a responsive pleading or 21 days after service of a motion
under Rule 12(b), (e), or (f), whichever is earlier” (emphasis added).

A literal reading of the existing rule could suggest that the Rule 15(a)(1)(B) period does

not commence until the service of the responsive pleading or pre-answer motion, creating an
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unintended gap period (prior to service of the responsive pleading or pre-answer motion) during
which amendment as of right is not permitted. The proposed amendment is intended to remove
that possibility by replacing “within” with “no later than.”

After public comment, the Advisory Committee made no changes to the proposed
amendment to Rule 15(a)(1) as published. The Advisory Committee made one change to the
committee note after publication, deleting an unnecessary sentence that was published in
brackets. The Standing Committee unanimously approved the Advisory Committee’s
recommendation.

Rule 72 (Magistrate Judges: Pretrial Order)

Rule 72(b)(1) directs that the clerk “mail” a copy of a magistrate judge’s recommended
disposition. This requirement is out of step with recent amendments to the rules that recognize
service by electronic means. The proposed amendment to Rule 72(b)(1) would replace the
requirement that the magistrate judge’s findings and recommendations be mailed to the parties
with a requirement that a copy be served on the parties as provided in Rule 5(b).

After public comment, the Advisory Committee made no changes to the proposed
amendment to Rule 72(b)(1) as published. The Advisory Committee made one change to the
committee note, deleting an unnecessary sentence that was published in brackets. The Standing
Committee unanimously approved the Advisory Committee’s recommendation.

Rule 87 (Civil Rules Emergency)

Proposed Civil Rule 87 is part of the package of proposed emergency rules drafted in
response to the CARES Act directive. Subdivisions (a) and (b) of Rule 87 contain uniform
provisions shared by the Appellate, Bankruptcy, and Criminal Emergency Rules. The uniform
provisions address (1) who declares an emergency; (2) the definition of a rules emergency; (3)

limitations in the declaration; and (4) early termination of declarations.
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In form, Civil Rule 87(b)(1) diverges from the Bankruptcy and Criminal Rules with
regard to the Judicial Conference declaration of a rules emergency; but in function, Rule 87(b)(1)
takes a similar approach to those other rules. While the Bankruptcy and Criminal Rules provide
that the declaration must “state any restrictions on the authority granted in” their emergency
provisions, Rule 87(b)(1)(B) provides that the declaration “adopts all the emergency rules in
Rule 87(c) unless it excepts one or more of them.” The character of the different emergency
rules provisions accounts for the difference. Rule 87 authorizes Emergency Rules 4(e), (h)(1),
(1), §)(2), and for serving a minor or incompetent person (referred to as “Emergency Rules 4),
each of which allows the court to order service of process by a means reasonably calculated to
give notice. Rule 87 also authorizes Emergency Rule 6(b)(2), which displaces the prohibition on
the extension of the deadlines for making post-judgment motions and instead permits extension
of such deadlines. The Advisory Committee determined that, while it makes sense for the
Judicial Conference to have the flexibility to decide not to adopt a particular Civil Emergency
Rule when declaring a rules emergency, it would not make sense to invite other, undefined,
“restrictions” on the Civil Emergency Rules. Accordingly, the Advisory Committee’s proposed
language in Civil Rule 87(b)(1)(B) stated that the Judicial Conference’s emergency declaration
“must ... adopt all the emergency rules in Rule 87(c) unless it excepts one or more of them.”
(The inclusion of the word “must” was the result of a stylistic decision concerning the location of
“must” within Rule 87(b)(1).)

At the Standing Committee’s June 2022 meeting, a member suggested that it would be
preferable to create a clear default rule that would provide for the adoption of all the Civil
Emergency Rules in the event that a Judicial Conference declaration failed to specify whether it
was adopting all or some of those rules. Accordingly, the Standing Committee voted to relocate

the word “must” to Civil Rules 87(b)(1)(A) and (C), so that Civil Rule 87(b)(1)(B) provides
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simply that the declaration “adopts all the emergency rules in Rule 87(c) unless it excepts one or
more of them.” The resulting Rule will operate roughly the same way as the Bankruptcy and
Criminal Emergency Rules — that is, a Judicial Conference declaration of a rules emergency will
put into effect all of the authorities granted in the relevant emergency provisions, unless the
Judicial Conference specifies otherwise.

After public comment, the Advisory Committee deleted from the committee note two
unnecessary sentences that had been published in brackets, and augmented the committee note’s
discussion of considerations that pertain to service by an alternative means under Emergency
Rules 4(e), (h)(1), (i), and (j)(2). Based on suggestions by a member of the Standing Committee,
the committee note was further revised at the Standing Committee meeting to reflect the
possibility of multiple extensions under Emergency Rule 6(b)(2) and to delete one sentence that
had suggested that the court ensure that the parties understand the effect of a Rule 6(b)(2)
extension on the time to appeal.

Recommendation: That the Judicial Conference approve the proposed

amendments to Civil Rules 6, 15, and 72, and proposed new Civil Rule 87, as set

forth in Appendix C, and transmit them to the Supreme Court for consideration

with a recommendation that they be adopted by the Court and transmitted to
Congress in accordance with the law.

Information Items
The Advisory Committee met on March 29, 2022. In addition to the matters discussed
above, the Advisory Committee considered various information items, including a possible rule
on multidistrict litigation (MDL). The Advisory Committee’s MDL Subcommittee is
considering amendments to Rules 16(b) or Rule 26(f), or a new Rule 16.1, to address the court’s
role in managing the MDL pretrial process. The drafts developed for initial discussion would

simply focus the court and parties’ attention on relevant issues without greater direction or detail.
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The MDL Subcommittee has collected extensive comments from interested bar groups on some
possible approaches.

FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission
The Advisory Committee on Criminal Rules recommended for final approval proposed
amendments to Criminal Rules 16, 45, and 56, and new Criminal Rule 62.

Rule 16 (Discovery and Inspection)

The proposed amendment to Rule 16, the principal rule that governs discovery in
criminal cases, would correct a typographical error in the Rule 16 amendments that are currently
pending before Congress. Those amendments, expected to take effect on December 1, 2022,
revise both the provisions governing expert witness disclosures by the government — contained in
Rule 16(a)(1)(G) — and the provisions governing expert witness disclosures by the defense —
contained in Rule 16(b)(1)(C). Subject to exceptions, both Rule 16(a)(1)(G)(v) and
Rule 16(b)(1)(C)(v) require the disclosure to be signed by the expert witness. One exception
applies if, under another subdivision of the rule (concerning reports of examinations and tests),
the disclosing party has previously provided the required information in a report signed by the
witness. This exception cross-references the subdivision concerning reports of examinations and
tests.

In Rule 16(a)(1), the relevant subdivision is Rule 16(a)(1)(F), and Rule 16(a)(1)(G)(v)
duly cross-references that subdivision (applying the exception if the government “has previously
provided under (F) a report, signed by the witness, that contains” the required information). In
Rule 16(b)(1), the relevant subdivision is Rule 16(b)(1)(B); however, Rule 16(b)(1)(C)(v) as
reported to Congress cross-references not “(B)” (as it should) but “(F)” (applying the exception if

the defendant “has previously provided under (F) a report, signed by the witness, that contains”
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the required information). The proposed amendment would correct Rule 16(b)(1)(C)(v)’s cross-
reference from (F) to (B). The Advisory Committee recommended this proposal for approval
without publication because it is a technical amendment. The Standing Committee unanimously
approved the Advisory Committee’s recommendation.

Rule 45 (Computing and Extending Time) and Rule 56 (When Court is Open)

In response to the enactment of the Juneteenth Act, the Advisory Committee made
technical amendments to Rules 45 and 56 to include Juneteenth National Independence Day in
the list of legal public holidays in those rules. The Advisory Committee recommended final
approval without publication because these are technical and conforming amendments. The
Standing Committee unanimously approved the Advisory Committee’s recommendation.

Rule 62 (Criminal Rules Emergency)

New Rule 62 is part of the package of proposed emergency rules drafted in response to
Congress’s directive in the CARES Act. Subdivisions (a) and (b) of Rule 62 contain uniform
provisions shared by the Appellate, Bankruptcy, and Civil Emergency Rules. The uniform
provisions address (1) who declares an emergency; (2) the definition of a rules emergency;

(3) limitations in the declaration; and (4) early termination of declarations. Under the uniform
provisions, the Judicial Conference has the sole authority to declare a rules emergency, which is
defined as when “extraordinary circumstances relating to public health or safety, or affecting
physical or electronic access to a court, substantially impair the court’s ability to perform its
functions in compliance with” the relevant set of rules.

Rule 62 includes an additional requirement not present in the Appellate, Bankruptcy, or
Civil Emergency Rules. That provision is (a)(2), which — for Criminal Rules emergencies —
requires a determination that “no feasible alternative measures would sufficiently address the

impairment within a reasonable time.” This provision ensures that the emergency provisions in
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subdivisions (d) and (e) of Rule 62 would be invoked only as a last resort, and reflects the
importance of the rights protected by the Criminal Rules that would be affected in a rules
emergency.

Subdivision (c) of Rule 62 addresses the effect of the termination of a rules emergency
declaration. For proceedings that have been conducted under a declaration of emergency but that
are not yet completed when the declaration terminates, the rule permits completion of the
proceeding as if the declaration had not terminated if (1) resuming compliance with the ordinary
rules would not be feasible or would work an injustice and (2) the defendant consents. This
provision recognizes the need for some flexibility during the transition period at the end of an
emergency declaration, while also recognizing the importance of returning promptly to
compliance with the non-emergency rules.

Subdivisions (d) and (e) of Rule 62 address the court’s authority to depart from the
Criminal Rules once a Criminal Rules emergency is declared. These subdivisions would allow
specified departures from the existing rules with respect to public access, a defendant’s signature
or consent, the number of alternate jurors, the time for acting under Rule 35, and the use of
videoconferencing or teleconferencing in certain proceedings.

Paragraph (d)(1) specifically addresses the court’s obligation to provide reasonable
alternative access to public proceedings during a rules emergency if the emergency substantially
impairs the public’s in-person attendance. Following the public comment period, the Advisory
Committee considered several submissions commenting on the reference to “victims” in the
committee note discussing (d)(1). The Advisory Committee revised the committee note to direct
courts’ attention to the constitutional guarantees of public access and any applicable statutory

provision, including the Crime Victims’ Rights Act, 18 U.S.C. § 3771. The Standing Committee
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made a minor wording change to this portion of the committee note (directing courts to “comply
with” rather than merely “be mindful of” the applicable constitutional and statutory provisions).

As published, subparagraph (e)(3)(B) provided that a court may use videoconferencing
for a felony plea or sentencing proceeding if, among other requirements, “the defendant, after
consulting with counsel, requests in a writing signed by the defendant that the proceeding be
conducted by videoconferencing.” Public comments raised practical concerns about the
requirement of an advance writing by the defendant requesting the use of videoconferencing.
The Advisory Committee considered these comments as they pertained to the “request” language
and the timing of the request, and ultimately elected to retain the language as published.

The Standing Committee made three changes relating to Rule 62(e)(3)(B). First, the
Standing Committee voted (10 to 3) to insert “before the proceeding and” in
subparagraph (¢)(3)(B) to clarify the temporal requirement. Second, the Standing Committee
voted (7 to 6) to substitute “consent” for “request” in subparagraph (e)(3)(B). The net result of
these two changes is to require that the defendant, “before the proceeding and after consulting
with counsel, consents in a writing signed by the defendant that the proceeding be conducted by
videoconferencing.” Third, the Standing Committee authorized the Advisory Committee Chair
and Reporters to draft conforming changes to the committee note. After these deliberations, the
Standing Committee voted unanimously to recommend final approval of new Criminal Rule 62.

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rules 16, 45, and 56, and proposed new Criminal

Rule 62, as set forth in Appendix D, and transmit them to the Supreme Court for

consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.

Information Items
The Advisory Committee on Criminal Rules met on April 28, 2022. In addition to the

matters discussed above, the Advisory Committee considered several information items,
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including proposals to amend Rule 49.1 to address a concern about the committee note’s
language regarding public access to certain financial affidavits and to amend Rule 17 to address
the scope of and procedure for subpoenas.

FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission
The Advisory Committee on Evidence Rules recommended for final approval proposed
amendments to Evidence Rules 106, 615, and 702.

Rule 106 (Remainder of or Related Writings or Recorded Statements)

The proposed amendment to Rule 106 — the rule of completeness — would allow any
completing statement to be admitted over a hearsay objection and would cover all statements,
whether or not recorded. The overriding goal of the amendment is to treat all questions of
completeness in a single rule. That is particularly important because completeness questions
often arise at trial, and so it is important for the parties and the court to be able to refer to a single
rule to govern admissibility. The amendment is intended to displace the common law, just as the
common law has been displaced by all of the other Federal Rules of Evidence.

The Advisory Committee received only a few public comments on the proposed changes
to Rule 106. As published, the amendment would have inserted the words “written or oral”
before “statement” so as to address the rule’s applicability to unrecorded oral statements. After
public comment, the Advisory Committee deleted the phrase “written or oral” to make clear that
Rule 106 applies to all statements, including statements — such as those made through conduct or
through sign language — that are neither written nor oral.

Rule 615 (Excluding Witnesses)

The proposed amendments to Rule 615 would limit an exclusion order under the existing

rule (which would be re-numbered Rule 615(a)) to exclusion of witnesses from the courtroom,
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and would add a new subdivision (b) that would provide that the court has discretion to issue
further orders to “(1) prohibit disclosure of trial testimony to witnesses who are excluded from
the courtroom; and (2) prohibit excluded witnesses from accessing trial testimony.” Under the
proposed amendments, if a court wants to do more than exclude witnesses from the courtroom,
the court must so order. In addition, the proposed amendments would clarify that the existing
provision that allows an entity-party to designate “an officer or employee” to be exempt from
exclusion is limited to one officer or employee. The rationale is that the exemption is intended to
put entities on par with individual parties, who cannot be excluded under Rule 615. Allowing
the entity more than one exemption is inconsistent with that rationale. In response to public
comments, the Advisory Committee made two minor changes to the committee note (replacing
the word “agent” with the word “representative” and deleting a case citation). The Standing
Committee, in turn, revised three sentences in the committee note (including the sentence
addressing orders governing counsel’s disclosure of testimony for witness preparation).

Rule 702 (Testimony by Expert Witnesses)

The proposed amendments to Rule 702’s first paragraph and to Rule 702(d) are the
product of Advisory Committee work dating back to 2016. As amended, Rule 702(d) would
require the proponent to demonstrate to the court that “the expert’s opinion reflects a reliable
application of the principles and methods to the facts of the case.” This language would more
clearly empower the court to pass judgment on the conclusion that the expert has drawn from the
methodology. In addition, the proposed amendments as published would have required that “the
proponent has demonstrated by a preponderance of the evidence” that the requirements in
Rule 702(a) — (d) have been met. This language was designed to reject the view of some courts
that the reliability requirements set forth in Rule 702(b) and (d) — that the expert has relied on

sufficient facts or data and has reliably applied a reliable methodology to the facts — are
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questions of weight and not admissibility, and more broadly that expert testimony is presumed to
be admissible. With this language, the Advisory Committee sought to explicitly weave the
Rule 104(a) standard into the text of Rule 702.

More than 500 comments were received on the proposed amendments to Rule 702. In
addition, a number of comments were received at a public hearing. Many of the comments
opposed the amendment, and the opposition was especially directed toward the phrase
“preponderance of the evidence.” Another suggestion in the public comment was that the rule
should clarify that it is the court and not the jury that must decide whether it is more likely than
not that the reliability requirements of the rule have been met. The Advisory Committee
carefully considered the public comments and determined to replace “the proponent has
demonstrated by a preponderance of the evidence” with “the proponent demonstrates to the court
that it is more likely than not” that the reliability requirements are met. The Advisory
Committee also made a number of changes to the committee note, and the Standing Committee,
in its turn, made one minor edit to the committee note.

After making the changes, noted above, to the committee notes for Rules 615 and 702,
the Standing Committee unanimously approved the proposed amendments to Rules 106, 615,
and 702.

Recommendation: That the Judicial Conference approve the proposed

amendments to Evidence Rules 106, 615, and 702, as set forth in Appendix E, and

transmit them to the Supreme Court for consideration with a recommendation that

they be adopted by the Court and transmitted to Congress in accordance with the
law.

Rules Approved for Publication and Comment
The Advisory Committee on Evidence Rules submitted proposed amendments to
Rules 611, 613, 801, 804, and 1006 with a recommendation that they be published for public

comment in August 2022. The Standing Committee unanimously approved for publication for
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public comment the proposed new Rule 611(d) and the proposed amendments to Rules 613, 801,
804, and 1006, but did not approve for publication proposed new Rule 611(e). The Advisory
Committee will further consider the proposed new Rule 611(e) in the light of the Standing
Committee’s discussion.

Rule 611(d) (Illustrative Aids)

The proposed amendment would amend Rule 611 (“Mode and Order of Examining
Witnesses and Presenting Evidence”) by adding a new Rule 611(d) to regulate the use of
illustrative aids at trial. The distinction between “demonstrative evidence” (admitted into
evidence and used substantively to prove disputed issues at trial) and “illustrative aids” (not
admitted into evidence but used solely to assist the jury in understanding the evidence) is
sometimes a difficult one to draw and is a point of confusion in the courts. The proposed
amendment would set forth uniform standards to regulate the use of illustrative aids, and in doing
so, would clarify the distinction between illustrative aids and demonstrative evidence. In
addition, because illustrative aids are not evidence and adverse parties do not receive pretrial
discovery of such aids, the proposed amendment would require notice and an opportunity to
object before an illustrative aid is used, unless the court for good cause orders otherwise.

Rule 611(e) (Juror Questions for Witnesses)

Proposed new Rule 611(e) was not approved for publication. That proposed rule would
set forth a single set of safeguards that should be applied if the trial court decides to allow jurors
to submit questions for witnesses. The proposed new Rule 611(e) requires the court to instruct
jurors, among other things, that if they wish to ask a question, they must submit it in writing; that
they are not to draw inferences if their question is rephrased or does not get asked; and that they
must maintain their neutrality. The proposed rule also provides that the court must consult with

counsel when jurors submit questions, and that counsel must be allowed to object to such
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questions outside the jury’s hearing. The committee note to proposed Rule 611(e) emphasizes
that the rule is agnostic about whether a court decides to permit jurors to submit questions.
During the Standing Committee meeting, members expressed differing views concerning this
proposal, and the Advisory Committee has been asked to develop the proposal further in the light
of that discussion.

Rule 613 (Witness’s Prior Statement)

Current Rule 613(b) rejects the “prior presentation” requirement from the common law
that before a witness could be impeached with extrinsic evidence of a prior inconsistent
statement, the adverse party was required to give the witness an opportunity to explain or deny
the statement. The current rule provides that extrinsic evidence of the inconsistent statement is
admissible so long as the witness is given an opportunity to explain or deny the statement at
some point in the trial. The proposed amendment to Rule 613(b) would require a prior
opportunity to explain or deny the statement, with the court having discretion to allow a later
opportunity. This would bring the rule into alignment with what the Advisory Committee
believes to be the practice of most trial judges.

Rule 801(d)(2) (An Opposing Party’s Statement)

Current Rule 801(d)(2) provides a hearsay exemption for statements of a party opponent.
Courts are split about the applicability of this exemption in the following situation: a declarant
makes a statement that would have been admissible against him as a party-opponent, but he is
not the party-opponent because his claim or potential liability has been transferred to another
(either by agreement or by operation of law), and it is the transferee that is the party-opponent.
The proposed amendment to Rule 801(d)(2) would provide that such a statement is

admissible against the successor-in-interest. The Advisory Committee reasoned that
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admissibility is fair when the successor-in-interest is standing in the shoes of the declarant
because the declarant is in substance the party-opponent.

Rule 804 (Hearsay Exceptions: Declarant Unavailable)

Current Rule 804(b)(3) provides a hearsay exception for declarations against interest. In
a criminal case in which a declaration against penal interest is offered, the rule requires that the
proponent provide “corroborating circumstances that clearly indicate [the] trustworthiness” of
the statement. There is a dispute in the courts about the meaning of the “corroborating
circumstances” requirement. The proposed amendment to Rule 804(b)(3) would parallel the
language in Rule 807 and require the court to consider the presence or absence of corroborating
evidence in determining whether “corroborating circumstances” exist.

Rule 1006 (Summaries to Prove Content)

The proposed amendment to Rule 1006 would provide greater guidance to the courts on
the admissibility and proper use of summary evidence under Rule 1006. The proposed
amendment to Rule 1006 fits together with proposed new Rule 611(d) on illustrative aids.

Rule 1006 provides that a summary can be admitted as evidence if the underlying records are
admissible and too voluminous to be conveniently examined in court. Courts are in dispute
about a number of issues regarding admissibility of summaries of evidence under Rule 1006, and
some courts do not properly distinguish between summaries of evidence under Rule 1006 (which
are themselves admitted into evidence) and summaries that are illustrative aids (which are not
evidence at all). The proposed amendment to Rule 1006 would clarify that a summary is
admissible whether or not the underlying evidence has been admitted, and would provide a

cross-reference to Rule 611(d) on illustrative aids.
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Information Items
The Advisory Committee on Evidence Rules met on May 6, 2022. The Advisory
Committee discussed the matters listed above.

PROPOSED 2022 REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES ON THE ADEQUACY OF PRIVACY RULES PRESCRIBED UNDER THE E-
GOVERNMENT ACT OF 2002

The E-Government Act of 2002 directed that rules be promulgated, under the Rules
Enabling Act, “to protect privacy and security concerns relating to electronic filing of documents
and the public availability ... of documents filed electronically.” Pub. L. No. 107-347,

§ 205(c)(3)(A)(1). Pursuant to this mandate, the “privacy rules” — Appellate Rule 25(a)(5),
Bankruptcy Rule 9037, Civil Rule 5.2, and Criminal Rule 49.1 — took effect on December 1,
2007. Section 205(c)(3)(C) of the E-Government Act directs that, every two years, “the Judicial
Conference shall submit to Congress a report on the adequacy of [the privacy rules] to protect
privacy and security.” Pursuant to that directive, the Judicial Conference submitted reports to
Congress in 2009 and 2011. The Committee recommends that the Judicial Conference approve
this third report (the “2022 Report”), which covers the period from 2011 to date. Future reports
will be submitted beginning in 2024 and every two years thereafter.

The 2022 Report discusses rule and form amendments relevant to privacy issues that
were adopted since the 2011 report. There have been changes to then-Bankruptcy Forms 9
and 21 in 2012; Appellate Form 4 in 2013 and 2018; Bankruptcy Rule 9037 in 2019; and
Appellate Rule 25(a)(5) (this amendment is on track to take effect on December 1, 2022, absent
contrary action by Congress). In addition, privacy concerns also shaped the content of Rule 2 in
the new set of Supplemental Rules for Social Security Actions Under 42 U.S.C. § 405(g) (which

is on track to take effect on December 1, 2022, absent contrary action by Congress).
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The 2022 Report also discusses privacy-related topics currently pending on the Rules
Committees’ dockets, and deliberations in which the Rules Committees considered but rejected
additional privacy-related rule amendments.

Recommendation: That the Judicial Conference approve the proposed 2022

Report of the Judicial Conference of the United States on the Adequacy of

Privacy Rules Prescribed Under the E-Government Act of 2002, as set forth in

Appendix F, and ask the Administrative Office Director to transmit it to Congress

in accordance with the law.

JUDICIARY STRATEGIC PLANNING

The Committee was asked to consider the Executive Committee’s request for a report on
the strategic initiatives that the Standing Committee is pursuing to implement the Strategic Plan
for the Federal Judiciary. The Committee’s views were communicated to Chief Judge Scott
Coogler, judiciary planning coordinator.

Respectfully submitted,

e D O

John D. Bates, Chair

Elizabeth J. Cabraser Troy A. McKenzie
Jesse M. Furman Patricia Ann Millett
Robert J. Giuffra, Jr. Lisa O. Monaco
Frank Mays Hull Gene E.K. Pratter
William J. Kayatta, Jr. Kosta Stojilkovic
Peter D. Keisler Jennifer G. Zipps

Carolyn B. Kuhl
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2022

Current Step in REA Process:

e Adopted by Supreme Court and transmitted to Congress (Apr 2022)

REA History:

e Transmitted to Supreme Court (Oct 2021)

e Approved by Judicial Conference (Sept 2021 unless otherwise noted)

e Approved by Standing Committee (June 2021 unless otherwise noted)

e Published for public comment (Aug 2020 — Feb 2021 unless otherwise noted)

Rule

Summary of Proposal

Related or
Coordinated
Amendments

AP 25

The proposed amendment to Rule 25 extends the privacy protections
afforded in Social Security benefit cases to Railroad Retirement Act
benefit cases.

AP 42

The proposed amendment to Rule 42 clarifies the distinction between
situations where dismissal is mandated by stipulation of the parties and
other situations. (These proposed amendments were published Aug
2019 — Feb 2020).

BK 3002

The proposed amendment would allow an extension of time to file
proofs of claim for both domestic and foreign creditors if “the notice
was insufficient under the circumstances to give the creditor a
reasonable time to file a proof of claim.”

BK 5005

The proposed changes would allow papers to be transmitted to the U.S.
trustee by electronic means rather than by mail, and would eliminate
the requirement that the filed statement evidencing transmittal be
verified.

BK 7004

The proposed amendments add a new Rule 7004(j) clarifying that
service can be made under Rule 7004(b)(3) or Rule 7004(h) by position
or title rather than specific name and, if the recipient is named, that the
name need not be correct if service is made to the proper address and
position or title.

BK 8023

The proposed amendments conform the rule to pending amendments
to Appellate Rule 42(b) that would make dismissal of an appeal
mandatory upon agreement by the parties.

AP 42(b)

SBRA Rules (BK
1007, 1020, 2009,
2012, 2015, 3010,
3011, 3014, 3016,
3017.1, 3017.2
(new), 3018,
3019)

The SBRA Rules would make necessary rule changes in response to the
Small Business Reorganization Act of 2019. The SBRA Rules are based
on Interim Bankruptcy Rules adopted by the courts as local rules in
February 2020 in order to implement the SBRA which went into effect
February 19, 2020.

Official Form 101

Updates are made to lines 2 and 4 of the form to clarify how the debtor
should report the names of related separate legal entities that are not
filing the petition. If approved by the Standing Committee, and the
Judicial Conference, the proposed change to Form 101 (published in
Aug. 2021) will go into effect December 1, 2022.
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2022
Current Step in REA Process:
e Adopted by Supreme Court and transmitted to Congress (Apr 2022)
REA History:
e Transmitted to Supreme Court (Oct 2021)
e Approved by Judicial Conference (Sept 2021 unless otherwise noted)
e Approved by Standing Committee (June 2021 unless otherwise noted)
e Published for public comment (Aug 2020 — Feb 2021 unless otherwise noted)

Rule Summary of Proposal Related or
Coordinated
Amendments
Official Forms Form 309E1, line 7 and Form 309E2, line 8, are amended to clarify
309E1 and 309E2 | which deadline applies for filing complaints to deny the debtor a
discharge and which applies for filing complaints seeking to except a
particular debt from discharge. If approved by the Standing Committee,
and the Judicial Conference, the proposed change to Forms 309E1 and
309E2 (published in Aug. 2021) will go into effect December 1, 2022.
cv7.1 An amendment to subdivision (a) was published for AP 26.1 and
public comment in Aug 2019 — Feb 2020. As a result of comments BK 8012

received during the public comment period, a technical conforming
amendment was made to subdivision (b). The conforming amendment
to subdivision (b) was not published for public comment. The proposed
amendments to (a) and (b) were approved by the Standing Committee
in Jan 2021, and approved by the Judicial Conference in Mar 2021.

The proposed amendment to Rule 7.1(a)(1) would require the filing of a
disclosure statement by a nongovernmental corporation that seeks to
intervene. This change would conform the rule to the recent
amendments to FRAP 26.1 (effective Dec 2019)

and Bankruptcy Rule 8012 (effective Dec 2020). The proposed
amendment to Rule 7.1(a)(2) would create a new disclosure aimed at
facilitating the early determination of whether diversity jurisdiction
exists under 28 U.S.C. § 1332(a), or whether complete diversity is
defeated by the citizenship of a nonparty individual or entity because
that citizenship is attributed to a party.

CV Supplemental Proposed set of uniform procedural rules for cases under the Social
Rules for Social Security Act in which an individual seeks district court review of a final
Security Review administrative decision of the Commissioner of Social Security pursuant
Actions Under 42 | to 42 U.S.C. § 405(g).

U.S.C. § 405(g)

CR 16 Proposed amendment addresses the lack of timing and specificity in the
current rule with regard to expert witness disclosures, while
maintaining reciprocal structure of the current rule.

Revised September 13, 2022

Advisory Committee on Civil Rules | October 12, 2022 Page 82 of 449




PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2023

Current Step in REA Process:

e Approved by Standing Committee (June 2022 unless otherwise noted)

REA History:
e Published for public comment (Aug 2021 — Feb 2022 unless otherwise noted)
Rule Summary of Proposal Related or
Coordinated
Amendments
AP 2 Proposed amendment developed in response to § 15002(b)(6) of the CARES Act, | BK 9038, CV
which directs that the Judicial Conference and the Supreme Court consider rules | 87, and CR 62
amendments to address emergency measures that may be taken by the courts
when the President declares a national emergency.
AP 4 The proposed amendment is designed to make Rule 4 operate with Emergency | CV 87
Civil Rule 6(b)(2) if that rule is ever in effect by adding a reference to Civil Rule (Emergency
59 in subdivision (a)(4)(A)(vi) of FRAP 4. CV 6(b)(2))
AP 26 The technical proposed amendment adds “Juneteenth National Independence AP 45, BK
Day” to the list of legal holidays. 9006, CV 6,
CR 45, and
CR 56
AP 45 The technical proposed amendment adds “Juneteenth National Independence AP 26, BK
Day” to the list of legal holidays. 9006, CV 6,
CR 45, and
CR 56
BK 3002.1 The proposed rule amendment and the five related forms (410C13-1N, 410C13-
and five new | 1R, 410C13-10C, 410C13-10NC, and 410C13-10R) are designed to increase
related disclosure concerning the ongoing payment status of a debtor’s mortgage and
Official of claims secured by a debtor’s home in chapter 13 case. At its March 2022
Forms meeting, the Bankruptcy Rules Committee remanded the Rule and Forms to the
Consumer and Forms Subcommittee for further consideration in light of
comments received. This action will delay the effective date of the proposed
changes to no earlier than December 1, 2024.
BK 3011 Proposed new subdivision (b) would require courts to provide searchable access
to unclaimed funds on local court websites.
BK 8003 and | Proposed rule and form amendments are designed to conform to amendments | AP 3
Official Form | to FRAP 3(c) clarifying that the designation of a particular interlocutory order in
417A a notice of appeal does not prevent the appellate court from reviewing all
orders that merged into the judgment, or appealable order or degree.
BK 9038 Proposed new rule developed in response to § 15002(b)(6) of the CARES Act, AP 2, CV 87,
(New) which directs that the Judicial Conference and the Supreme Court consider rules | and CR 62
amendments to address emergency measures that may be taken by the courts
when the President declares a national emergency.
BK Technical amendment approved by Advisory Committee without publication AP 26, AP 45,
9006(a)(6)(A) | would add Juneteenth National Independence Day to the list of legal holidays. CV 6, CR 45,
and CR 56
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2023

Current Step in REA Process:

e Approved by Standing Committee (June 2022 unless otherwise noted)

REA History:

e Published for public comment (Aug 2021 — Feb 2022 unless otherwise noted)

Rule Summary of Proposal Related or
Coordinated
Amendments
CVe The technical proposed amendment adds “Juneteenth National Independence AP 26, AP 45,
Day” to the list of legal holidays. BR 9006, CR
45, and CR 56
Cv 15 The proposed amendment to Rule 15(a)(1) is intended to remove the possibility
for a literal reading of the existing rule to create an unintended gap. A literal
reading of “A party may amend its pleading once as a matter of course within . .
. 21 days after service of a responsive pleading or [pre-answer motion]” would
suggest that the Rule 15(a)(1)(B) period does not commence until the service of
the responsive pleading or pre-answer motion — with the unintended result that
there could be a gap period (beginning on the 22nd day after service of the
pleading and extending to service of the responsive pleading or pre-answer
motion) within which amendment as of right is not permitted. The proposed
amendment would preclude this interpretation by replacing the word “within”
with “no later than.”
Cv72 The proposed amendment would replace the requirement that the magistrate
judge’s findings and recommendations be mailed to the parties with a
requirement that a copy be served on the parties as provided in Rule 5(b).
CV 87 (New) | Proposed new rule developed in response to § 15002(b)(6) of the CARES Act, AP 2, BK
which directs that the Judicial Conference and the Supreme Court consider rules | 9038, and CR
amendments to address emergency measures that may be taken by the courts 62
when the President declares a national emergency.
CR 45 The technical proposed amendment adds “Juneteenth National Independence AP 26, AP 45,
Day” to the list of legal holidays. BR 9006, CV
6, and CR 56
CR 56 The technical proposed amendment adds “Juneteenth National Independence AP 26, AP 45,
Day” to the list of legal holidays. BR 9006, CV
6, and CR 45
CR 62 (New) | Proposed new rule developed in response to § 15002(b)(6) of the CARES Act, AP 2, BK
which directs that the Judicial Conference and the Supreme Court consider rules | 9038, and CV
amendments to address emergency measures that may be taken by the courts 87
when the President declares a national emergency.
EV 106 The proposed amendment would allow a completing statement to be
admissible over a hearsay objection and cover unrecorded oral statements.
EV 615 The proposed amendment limits an exclusion order to the exclusion of

witnesses from the courtroom. A new subdivision would provide that the court
has discretion to issue further orders to “(1) prohibit disclosure of trial
testimony to witnesses who are excluded from the courtroom; and (2) prohibit
excluded witnesses from accessing trial testimony.” Finally, the proposed
amendment clarifies that the existing provision that allows an entity-party to
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2023
Current Step in REA Process:

e Approved by Standing Committee (June 2022 unless otherwise noted)

REA History:
e Published for public comment (Aug 2021 — Feb 2022 unless otherwise noted)
Rule Summary of Proposal Related or
Coordinated
Amendments

designate “an officer or employee” to be exempt from exclusion is limited to
one officer or employee.

EV 702 The proposed amendment would amend Rule 702(d) to require the court to find
that “the expert’s opinion reflects a reliable application of the principles and
methods to the facts of the case.” In addition, the proposed amendment would
explicitly add the preponderance of the evidence standard to Rule 702(b)—(d).

Revised September 13, 2022
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2024

Current Step in REA Process:

e Published for public comment (Aug 2022 — Feb 2023)

REA History:

e Approved for publication by Standing Committee (Jan and June 2022)

Rule Summary of Proposal Related or
Coordinated
Amendments
AP 32 Conforming proposed amendment to subdivision (g) to reflect the consolidation | AP 35, 40
of Rules 35 and 40.
AP 35 The proposed amendment would transfer the contents of the rule to Rule 40 to | AP 40
consolidate the rules for panel rehearings and rehearings en banc together in a
single rule.
AP 40 The proposed amendments address panel rehearings and rehearings en banc AP 35
together in a single rule, consolidating what had been separate provisions in
Rule 35 (hearing and rehearing en banc) and Rule 40 (panel rehearing). The
contents of Rule 35 would be transferred to Rule 40, which is expanded to
address both panel rehearing and en banc determination.
Appendix: Conforming proposed amendments would reflect the consolidation of Rules 35 | AP 35, 40
Length and 40 and specify that the limits apply to a petition for initial hearing en banc
Limits Stated | and any response, if requested by the court.
in the
Federal
Rules of
Appellate
Procedure
BK The proposed amendment to Rule 1007(b)(7) would require a debtor to submit
1007(b)(7) the course certificate from the debtor education requirement in the Bankruptcy
and related Code. Conforming amendments would be made to the following rules by
amendments | replacing the word “statement” with “certificate”: Rules 1007(c)(4),
4004(c)(1)(H), 4004(c)(4), 5009(b), 9006(b)(3) and 9006(c)(2).
BK 7001 The proposed amendment would exempt from the list of adversary proceedings
in Rule 7001, “a proceeding by an individual debtor to recover tangible personal
property under § 542(a).”
BK 8023.1 This would be a new rule on the substitution of parties modeled on FRAP 43.
(new) Neither FRAP 43 nor Fed. R. Civ. P. 25 is applicable to parties in bankruptcy
appeals to the district court or bankruptcy appellate panel, and this new rule is
intended to fill that gap.
BK Restyled | The third and final set, approximately 1/3 of current Bankruptcy Rules, restyled
Rules (Parts | to provide greater clarity, consistency, and conciseness without changing
VII-IX) practice and procedure. The first set of restyled rules (Parts | & II) were
published in 2020, and the second set (Parts IlI-VI) were published in 2021. The
full set of restyled rules is expected to go into effect no earlier than December 1,
2024.
BK Form The proposed amendments are to Part 3 (Arrearage as of Date of the Petition)
410A of Official Form 410A and would replace the first line (which currently asks for
“Principal & Interest”) with two lines, one for “Principal” and one for “Interest.”
Revised September 13, 2022
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2024
Current Step in REA Process:
e Published for public comment (Aug 2022 — Feb 2023)

REA History:
e Approved for publication by Standing Committee (Jan and June 2022)
Rule Summary of Proposal Related or
Coordinated
Amendments
The amendments would put the burden on the claim holder to identify the
elements of its claim.
Cv12 The proposed amendment would clarify that a federal statute setting a different
time should govern as to the entire rule, not just to subdivision (a).
EV 611(d) The proposed new subdivision (d) would provide standards for the use of EV 1006
illustrative aids.
EV 613 The proposed amendment would require that, prior to the introduction of

extrinsic evidence of a witness’s prior inconsistent statement, the witness
receive an opportunity to explain or deny the statement.

EV 801 The proposed amendment to paragraph (d)(2) would provide that when a party
stands in the shoes of a declarant or declarant’s principal, hearsay statements
made by the declarant or declarant’s principal are admissible against the party.

EV 804 The proposed amendment to subparagraph (b)(3)(B) would provide that when
assessing whether a statement is supported by corroborating circumstances
that clearly indicate its trustworthiness, the court must consider the totality of
the circumstances and evidence, if any, corroborating the statement.

EV 1006 The proposed changes would permit a properly supported summary to be EV 611
admitted into evidence whether or not the underlying voluminous materials
have been admitted. The proposed changes would also clarify that illustrative
aids not admitted under Rule 1006 are governed by proposed new subdivision
(d) of Rule 611.
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Legislation That Directly or Effectively Amends the Federal Rules

117th Congress

(January 3, 2021-January 3, 2023)

Name Sponsors & Affected Text, Summary, and Committee Report Legislative Actions Taken
Cosponsors Rules
Protect the Gig H.R. 41 Cv 23 Bill Text: e 03/01/2021: Judiciary
Economy Act of | Sponsor: https://www.congress.gov/117/bills/hr41/BI Committee referred to
2021 Biggs (R-AZ) LLS-117hr41ih.pdf Courts, Intellectual
Property & Internet
Summary: Subcommittee
Prohibits in class actions any allegation that | e 01/04/2021: Introduced
an employee was misclassified as an in House; referred to
independent contractor. Judiciary Committee
Injunctive H.R. 43 cv Bill Text: e 03/01/2021: Judiciary
Authority Sponsor: https://www.congress.gov/117/bills/hr43/BI Committee referred to
Clarification Act | Biggs (R-AZ) LLS-117hr43ih.pdf Courts, Intellectual
of 2021 Property & Internet
Cosponsor: Summary: Subcommittee
Rose (R-TN) Prohibits federal courts from issuing e 01/04/2021: Introduced
injunctive orders that bar enforcement of a in House; referred to
federal law or policy against a nonparty Judiciary Committee
unless the nonparty is represented by a
party in a class action.
Mutual Fund H.R. 699 CV8&9 | Bill Text: e 03/22/2021: Judiciary
Litigation Sponsor: https://www.congress.gov/117/bills/hr699/ Committee referred to
Reform Act Emmer (R-MN) BILLS-117hr699ih.pdf Courts, Intellectual
Property & Internet
Summary: Subcommittee
Creates a heightened pleading standard for e 02/02/2021: Introduced
actions alleging breach of fiduciary duty in House; referred to
under the Investment Company Act of 1940, Judiciary Committee
requiring that “all facts establishing a breach
of fiduciary duty” be “state[d] with
particularity.”
Providing S.574 BK Bill Text: e 03/03/2021: Introduced
Responsible Sponsor: https://www.congress.gov/117/bills/s574/BI in Senate; referred to
Oversight of Tillis (R-NC) LLS-117s574is.pdf Judiciary Committee
Trusts to Ensure
Compensation Cosponsors: Summary:

and
Transparency
(PROTECT)
Asbestos
Victims Act of
2021

Cornyn (R-TX)
Grassley (R-1A)

Amends 11 U.S.C. § 524(g) “to promote the
investigation of fraudulent claims against
[asbestosis trusts].” Allows outside parties to
demand information from administrators of
such trusts regarding payment to claimants.
Gives the U.S. Trustee investigative powers
with respect to asbestosis trusts set up
under § 524, even in the districts in North
Carolina & Alabama where Bankruptcy
Administrators or the federal courts
currently take on U.S. Trustee functions in
bankruptcy cases. May provide reason to
amend BK 9035.
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Cosponsor:
Evans (D-PA)

Summary:

Precludes trade-secret evidentiary privilege
and restricts admissibility of forensic
computer evidence in criminal proceedings.

Eliminating a H.R. 1693 CR43 Bill Text: e 09/29/2021: Received in
Quantifiably Sponsor: https://www.congress.gov/117/bills/hr1693 Senate; referred to
Unjust Jeffries (D-NY) /BILLS-117hr1693rfs.pdf Judiciary Committee
Application of 09/28/2021: Passed in
the Law (EQUAL) | Cosponsors: Summary: House on Yeas & Nays
Act of 2021 56 bipartisan Decreases penalties for certain cocaine- (361-66)
cosponsors related crimes and allows those convicted 03/09/2021: Introduced
under prior law to petition for a lower in House
sentence. Provides that, notwithstanding CR
43, defendant not required to be present at
hearing to reduce a sentence under this bill.
House Committee Report:
https://www.congress.gov/117/crpt/hrpt12
8/CRPT-117hrpt128.pdf
Sunshine in the S. 818 CR53 Bill Text: 06/24/2021: Judiciary
Courtroom Act Sponsor: https://www.congress.gov/117/bills/s818/BI Committee ordered
of 2021 Grassley (R-1A) LLS-117s818is.pdf reported favorably (no
amendments)
Cosponsors: Summary: 06/24/2021: Scheduled
Klobuchar (D-MN) Allows presiding judges in district courts and for mark-up; letter being
Cornyn (R-TX) courts of appeals to “permit the prepared to express
Durbin (D-IL) photographing, electronic recording, opposition by the
Leahy (D-VT) broadcasting, or televising to the public of Judicial Conference and
Blumenthal (D-CT) any court proceeding over which that judge the Rules Committees
Markey (D-MA) presides.” Tasks Judicial Conference with 03/18/2021: Introduced
promulgating guidelines. Expands statutory in Senate; referred to
exception to prohibition on photography Judiciary Committee
and broadcasting of criminal proceedings.
Litigation S. 840 cv Bill Text: 10/19/2021: House
Funding Sponsor: https://www.congress.gov/117/bills/s840/BI Judiciary Committee
Transparency Grassley (R-1A) LLS-117s840is.pdf [Senate] referred to Courts,
Act of 2021 Intellectual Property &
Cosponsors: https://www.congress.gov/117/bills/hr2025 Internet Subcommittee
Cornyn (R-TX) /BILLS-117hr2025ih.pdf [House] 05/10/2021: Response
Sasse (R-NE) letter sent from Judge
Tillis (R-NC) Summary: Bates to Sen. Grassley
Requires disclosure and oversight of third- and Rep. Issa
H.R. 2025 party-litigation-funding agreements in MDLs 05/03/2021: Letter
Sponsor: and in “any class action.” received from Sen.
Issa (R-CA) Grassley and Rep. Issa
03/18/2021: Introduced
in House and Senate;
referred to Judiciary
Committees
Justice in H.R. 2438 EV 702 Bill Text: 10/19/2021: Judiciary
Forensic Sponsor: https://www.congress.gov/117/bills/hr2438 Committee referred to
Algorithms Act Takano (D-CA) /BILLS-117hr2438ih.pdf Crime, Terrorism &
of 2021 Homeland Security

Subcommittee
04/08/2021: Introduced
in House; referred to
Judiciary Committee and
to Science, Space &
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Technology Committee,
which referred to
Research & Technology
Subcommittee
Juneteenth S. 475 AP 26; Bill Text: e 6/17/2021: Became
National Sponsor: BK 9006; | https://www.congress.gov/117/plaws/publl Public Law No. 117-17
Independence Markey (D-MA) CV6; CR | 7/PLAW-117publl17.pdf
Day Act 45
Cosponsors: Summary:
60 bipartisan Establishes Juneteenth National
cosponsors Independence Day (June 19) as a federal
public holiday.
Bankruptcy H.R. 4193 BK Bill Text: e 09/23/2021:S. 2827
Venue Reform Sponsor: https://www.congress.gov/117/bills/hr4193 introduced in Senate;
Act of 2021 Lofgren (D-CA) /BILLS-117hr4193ih.pdf [House] referred to Judiciary
Committee
Cosponsors: https://www.congress.gov/117/bills/s2827/ | e 06/28/2021: H.R. 4193
15 bipartisan BILLS-117s2827is.pdf [Senate] introduced in House;
€0sSponsors referred to Judiciary
Summary: Committee
S. 2827 Modifies venue requirements relating to
Sponsor: bankruptcy proceedings. Senate version
Cornyn (R-TX) includes a provision (absent from the House
version) giving “no effect” in venue
Cosponsor: determinations to certain mergers,
Warren (D-MA) dissolutions, spinoffs, and divisive mergers
of entities.
Requires rulemaking under § 2075 to allow
an attorney to appear on behalf of a
governmental unit and intervene without
charge or meeting local rule requirements in
bankruptcy cases and arising under or
related to proceedings before bankruptcy
courts, district courts, and BAPs.
Nondebtor S. 2497 BK Bill Text: e 07/28/2021: Introduced
Release Sponsor: https://www.congress.gov/117/bills/s2497/ in Senate; referred to
Prohibition Act Warren (D-MA) BILLS-117s2497is.pdf Judiciary Committee
of 2021
Cosponsors: Summary:
Durbin (D-IL) Prevents individuals who have not filed for
Blumenthal (D-CT) bankruptcy from obtaining releases from
Booker (D-NJ) lawsuits brought by private parties, states,
Sanders (I-VT) and others in bankruptcy by:
e Prohibiting court from discharging,
releasing, terminating, or modifying
liability of or claim or cause of
action against an entity other than
the debtor or estate.
e  Prohibiting court from permanently
enjoining commencement or
continuation of any action with
respect to an entity other than
debtor or estate.
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conferencing Act
of 2022

Morelle (D-NY)

Cosponsors:
Fischbach (R-MN)
Bacon (R-NE)

/BILLS-117hr6472ih.pdf

Summary:
Makes permanent (even in absence of
emergency situations) certain CARES Act

Protecting Our H.R. 5314 CR 6; CV | Bill Text: e 12/13/2021: H.R. 5314
Democracy Act Sponsor: https://www.congress.gov/117/bills/hr5314 received in Senate
Schiff (D-CA) /BILLS-117hr5314rds.pdf [House] e 12/09/2021: H.R. 5314
passed in House on Yeas
Cosponsors: https://www.congress.gov/117/bills/s2921/ & Nays (220-208)
168 Democratic BILLS-117s2921is.pdf [Senate] e 9/30/2021:S. 2921
€osponsors introduced in Senate;
Summary: referred to Homeland
S. 2921 Amends existing rules and directs Judicial Security &
Sponsor: Conference to promulgate additional rules Governmental Affairs
Klobuchar (D-MN) to, for example: Committee
e  Preclude any interpretation of CR e 9/21/2021: H.R. 5314
Cosponsors: 6(e) to prohibit disclosure to introduced in House
10 Democratic- Congress of certain grand-jury
caucusing co- materials related to individuals
sponsors pardoned by the President.
e  “[E]nsure the expeditious
treatment of” civil actions to
enforce congressional subpoenas.
Requires that the new rules be transmitted
within 6 months of the effective date of the
bill.
Committee Report:
https://www.congress.gov/117/cprt/HPRT4
6236/CPRT-117HPRT46236.pdf
Congressional H.R. 6079 cv Bill Text: e 11/26/2021: Introduced
Subpoena Sponsor: https://www.congress.gov/117/bills/hr6079 in House; referred to
Compliance and | Dean (D-PA) /BILLS-117hr6079ih.pdf Judiciary Committee
Enforcement Act
Cosponsors: Summary:
Nadler (D-NY) Requires Judicial Conference to promulgate
Schiff (D-CA) rules “to ensure the expeditious treatment
of” civil actions to enforce congressional
subpoenas. Requires that the new rules be
transmitted within 6 months of the effective
date of the bill.
Assessing S. 3385 AP 29 Bill Text: e 12/14/2021: Introduced
Monetary Sponsor: https://www.congress.gov/117/bills/s3385/ in Senate; referred to
Influence in the | Whitehouse (D-RI) BILLS-117s3385is.pdf Judiciary Committee
Courts of the
United States Cosponsors: Summary:
(AMICUS) Act Sanders (I-VT) Requires amici curiae to disclose whether
Blumenthal (D-CT) counsel for a party authored the brief in
Hirono (D-HI) whole or in part and whether a party or a
Warren (D-MA) party’s counsel made a monetary
Lujan (D-NM) contribution intended to fund preparation
or submission of amicus brief.
Courtroom H.R. 6472 CR Bill Text: e 01/21/2022: Introduced
Video- Sponsor: https://www.congress.gov/117/bills/hr6472 in House; referred to

Judiciary Committee
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Tiffany (R-WI1)

provisions, including allowing the chief judge
of a district court to authorize
teleconferencing for initial appearances,
arraignments, and misdemeanor pleas or
sentencing. Requires defendant’s consent
before proceeding via teleconferencing and
ensures that defendants can utilize video or
telephone conferencing to privately consult
with counsel.

Cosponsors:
Blumenthal (D-CT)
Hirono (D-HI)

H.R. 7426
Sponsor:
Johnson (D-GA)

https://www.congress.gov/117/bills/hr7426
/BILLS-117hr7426ih.pdf [House]

Summary:

Requires amici curiae to disclose whether
counsel for a party authored amicus brief in
whole or in part and whether a party or a
party’s counsel made a monetary

Save Americans | H.R. 6946 CR 43 Bill Text: e 03/08/2022: Energy &
from the Sponsor: https://www.congress.gov/117/bills/hr6946 Commerce Committee
Fentanyl Pappas (D-NH) /BILLS-117hr6946ih.pdf referred to Health
Emergency Subcommittee
(SAFE) Act of Cosponsors: Summary: e 03/07/2022: Introduced
2022 10 bipartisan Decreases penalties for certain fentanyl- in House; referred to
cosponsors related crimes and allows those convicted Energy & Commerce
under prior law to petition for a lower Committee and to
sentence. Provides that, notwithstanding CR Judiciary Committee
43, defendant not required to be present at
hearing to reduce a sentence under this bill.
Bankruptcy S. 3823 BK 1020; | Bill Text: e 06/21/2022: Became
Threshold Sponsor: BK Forms | https://www.congress.gov/117/plaws/publl Public Law No. 117-151
Adjustment and | Grassley (R-1A) 101 & 51/PLAW-117publ151.pdf
Technical 201
Corrections Act Cosponsors: Summary:
Durbin (D-IL) Retroactively reinstates for further 2 years
Whitehouse (D-RI) from date of enactment the CARES Act
Cornyn (R-TX) definition of “debtor” in § 1182(1), with its
$7.5 million subchapter V debt limit.
Government S. 3888 CR 41 Bill Text: e 03/24/2022: H.R. 7214
Surveillance Sponsor: https://www.congress.gov/117/bills/s3888/ introduced in House;
Transparency Wyden (D-OR) BILLS-117s3888is.pdf [Senate] referred to Judiciary
Act of 2022 Committee
CO?POHSWS-' https://www.congress.gov/117/bills/hr7214 | e 03/22/2022: S. 3888
Daines (R-MT) /BILLS-117hr7214ih.pdf [House] introduced in Senate;
Lee (R-UT) referred to Judiciary
Booker (D-NJ) Summary: Committee
H.R. 7214 Adds a sentence and tV\{O subdivisions of text
Sponsor: to CR 41(f)(1)(B) reg.ardlng Yvhat .the
Lieu (D-CA) government must disclose in an mventgry
taken under the Rule. (See page 25 of either
Cosponsor: PDF for full text.)
Davidson (R-OH)
21st Century S. 4010 AP 29; Bill Text: e 04/06/2022:S. 4010
Courts Act of Sponsor: CV; CR https://www.congress.gov/117/bills/s4010/ introduced in Senate;
2022 Whitehouse (D-RI) BILLS-117s4010is.pdf [Senate] referred to Judiciary

Committee

e 04/06/2022: H.R. 7426
introduced in House;
referred to Judiciary
Committee, to Oversight
& Reform Committee,
and to House
Administration
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Casting Light On
Spending in
Elections
(DISCLOSE) Act
of 2022

Whitehouse (D-RI)

Cosponsors:
49 Democratic-

caucusing
cosponsors

BILLS-11754822pcs.pdf

Summary:

Requires declaratory and injunctive
challenges to constitutionality or lawfulness
of bill to be brought in D.D.C. and appealed

Cosponsors: contribution intended to fund preparation
8 Democratic or submission of the brief. Also requires
cosponsors (within 1 year) promulgation of rules
regarding procedures for the public to
contest a motion to seal a judicial record.
Supreme Court H.R. 7647 AP 29; Bill Text: e 05/11/2022:S. 4188
Ethics, Recusal, Sponsor: CV; CR; https://www.congress.gov/117/bills/hr7647 introduced in Senate;
and Johnson (D-GA) BK /BILLS-117hr7647ih.pdf [House] referred to Judiciary
Transparency Committee
Act of 2022 Cosponsors: https://www.congress.gov/117/bills/s4188/ | e 05/11/2022: House
60 Democratic BILLS-117s4188is.pdf [Senate] Judiciary Committee
€0sSponsors consideration & mark-up
Summary: session; ordered to be
S. 4188 Directs rulemaking regarding party and amici reported (amended)
Sponsor: disclosures in the Supreme Court. Also (22-16)
Whitehouse (D-RI) requires amici in any court to disclose e 05/03/2022: H.R. 7647
whether counsel for a party authored introduced in House;
Cosponsors: amicus brief in whole or in part and whether referred to Judiciary
12 Democratic a party or a party’s counsel made a Committee
cosponsors monetary contribution intended to
preparation or submission of the brief.
Directs rulemaking to prohibit filing or to
strike an “amicus brief that would result in
the disqualification of a justice, judge, or
magistrate judge.”
Restoring H.R. 8531 EV Bill Text: e 07/27/2022: Introduced
Artistic Sponsor: https://www.congress.gov/117/bills/hr8531 in House; referred to
Protection Act Johnson (D-GA) /BILLS-117hr8531ih.pdf Judiciary Committee
of 2022
Cosponsors: Summary:
Bowman (D-NY) Enacts new EV rule that would make
Maloney (D-NY) inadmissible in criminal cases evidence of a
Jayapal (D-WA) defendant’s creative or artistic expression
Thompson (D-MS) unless the court finds by clear and
Bush (D-MO) convincing evidence that four factors are
met.
Competitive H.R. 8777 CV S, Bill Text: e 09/06/2022:
Prices Act Sponsor: 12(b)(6), | https://www.congress.gov/117/bills/hr8777 Introduced in House;
Porter (D-CA) 56 /BILLS-117hr8777ih.pdf referred to Judiciary
Committee
Cosponsors: Summary:
Nadler (D-NY) Abrogates Twombly pleading standard in
Cicilline (D-RI) antitrust actions; specifies standards
Jaypal (D-WA) necessary to state a plausible claim or
Jeffries (D-NY) demonstrate a genuine dispute of material
fact. (“Consciously parallel conduct” could
be enough to state a plausible claim.)
Democracy Is S. 4822 CV5.1, Bill Text: e 09/22/2022: Cloture
Strengthened by | Sponsor: 24 https://www.congress.gov/117/bills/s4822/ motion failed (49-49)

e 09/19/2022: Motion
made to proceed in
Senate; cloture motion
made on motion to
proceed
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to CADC; copy of complaint must be
delivered to Clerk of House and Secretary of
Senate; D.D.C. and CADC must expedite
dispositions; action must be transferred to
D.D.C. if amendment/counterclaim/cross-
claim/affirmative defense/other pleading or
motion challenges Act; any member of
House or Senate has right to bring such an
action or intervene in such an action

09/13/2022: Placed on
Senate Legislative
Calendar under General
Orders

09/12/2022: Introduced
in Senate

Public
Participation
(SLAPP)
Protection Act
of 2022

Raskin (D-MD)

Cosponsors:
Cohen (D-TN)

/BILLS-117hr8864ih.pdf

Summary:

Imposes special procedures for motions to
dismiss SLAPPs. Special motion for dismissal
must be made within 60 days of service or
removal. Stays all other proceedings except
remand proceedings. Movant must put
forward evidence establishing that the claim
“is based on, or in response to, the party’s
lawful exercise of the constitutional right of
petition, freedom of the press, peaceful
assembly, free speech on a matter of public
concern, or other expressive conduct on a
matter of public concern”; respondent has
burden to show statutory exception and
must put forward prima facie evidence as to
each element of the claim “under the
standard of [CV] 56”; and then movant still
has opportunity to show no genuine issue of
material fact and that movant is entitled to
judgment as a matter of law under CV 56.
Court must expedite ruling but may extend
statutory deadline for docket delays,
discovery, or good cause.

Protect H.R. 4330 CV 26— Bill Text: 09/20/2022: Received in
Reporters from Sponsor: 37, 45; https://www.congress.gov/117/bills/hr4330 Senate; referred to
Exploitative Raskin (D-MD) BK 7026— | /BILLS-117hr4330eh.pdf Judiciary Committee
State Spying 37,9016; 09/19/2022: Passed in
(PRESS) Act Cosponsors: CR 16,17 | Summary: House by voice vote
Lieu (D-CA) Imposes notice-and-hearing requirements 06/07/2022: Reported
Yarmuth (D-KY) and substantive standards for subpoenas to as amended by Judiciary
Norton (D-DC) issue against journalists and service Committee
Blumenauer (D-OR) providers holding journalists’ records; limits 07/01/2021: Introduced
Eshoo (D-CA) scope of compelled testimony or document in House; referred to
Demings (D-FL) production. Judiciary Committee
Scanlon (D-PA)
Committee Report:
https://www.congress.gov/117/crpt/hrpt35
4/CRPT-117hrpt354.pdf
Strategic H.R. 8864 CV12; Bill Text: 09/15/2022: Received in
Lawsuits Against | Sponsor: CV 56 https://www.congress.gov/117/bills/hr8864 House; referred to

Judiciary Committee
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DRAFT MINUTES

C1iviL RULES ADVISORY COMMITTEE
MarcH 29, 2022

The Civil Rules Advisory Committee met in San Diego,
California, on March 29, 2022. One member and consultants
participated by remote means. The meeting was open to the public.
Participants included Judge Robert Michael Dow, Jr., Committee
Chair, and Committee members Judge Cathy Bissoon; Judge Jennifer
C. Boal; David J. Burman, Esqg.; Judge David C. Godbey; Judge Kent
A. Jordan; Justice Thomas R. Lee; Judge Sara Lioi (by remote
means); Judge R. David Proctor; Judge Robin L. Rosenberg; Joseph
M. Sellers, Esqg.; Dean A. Benjamin Spencer; Ariana Tadler, Esdg.;
and Helen E. Witt, Esg. Professor Edward H. Cooper participated as
Reporter, and Professor Richard L. Marcus participated as
Associate Reporter. Judge John D. Bates, Chair (by remote means);
Professor Catherine T. Struve, Reporter; Professor Daniel R.
Coquillette, Consultant (by remote means); and Peter D. Keisler,
Esqg., represented the Standing Committee. Professor Daniel J.
Capra, Reporter for the Evidence Rules Committee, participated by
remote means. Judge Catherine P. McEwen participated by remote
means as liaison from the Bankruptcy Rules Committee. Carmelita
Reeder Shinn, Esg., participated as Clerk Representative. The
Department of Justice was represented by Joshua E. Gardner, Esqg.,
who noted that Hon. Brian M. Boynton could not attend because of
international travel. Bridget M. Healy, Esqg., S. Scott Myers, Esqg.,
and Burton DeWitt, Esg. (Rules Law Clerk), and Brittany Bunting
represented the Administrative Office. Dr. Emery G. Lee
represented the Federal Judicial Center.

Members of the public who joined the meeting by remote means
are identified in the attached Teams attendance list.

Judge Dow opened the meeting with messages of thanks and
welcome. He began with thanks to the staff at the Administrative
Office who, although shorthanded, did flawless work in arranging
meeting logistics and in assembling and disseminating the agenda
materials.

Judge Dow further expressed great pleasure in having the first
in-person meeting since October 2019, and the opportunity to renew
acquaintances in the casual committee dinner before the meeting.
The remote participants in today’s meeting also were welcomed.

Four new members have joined the Committee since the most
recent in-person meeting: Judges Bissoon, Godbey, and Proctor, and
lawyer Burman. Clerk representative Shinn also is new. All have
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participated in remote meetings, but it is good to welcome them in
person.

Two members will be leaving the Committee. Judge Lioi has
completed her appointed terms. She has contributed greatly to
Committee work, including serving as chair of the subcommittee
that generated the pending Supplemental Rules for Social Security
cases and another that studied the proposal to amend Rule 9(b) to
be discussed later in this meeting. Judge Lioi responded: “It’s
been a pleasure. I miss you. Keep up the good work.” Justice Lee
will soon retire from the Utah Supreme Court. He has contributed
valuable perspectives on many issues.

Another departure was noted. Julie Wilson has left the Rules
Committee Support Office to join a firm in private practice. Her
unflagging work with the Committee made it seem that she had no
other committees to work with.

Judge Dow also noted extensive public attendance at this
meeting, and welcomed it. “Transparency is our hallmark, and we
much appreciate your interest and observation, as well as those
who have offered advice and even created programs for the Committee
in between meetings.”

Judge Dow reported on the January 22 Standing Committee
meeting. The proposal to publish an amendment of Rule 12 (a) (1),
(2), and (3) was approved. Most of the discussion focused on the
work of the MDL Subcommittee. Standing Committee members, both
judges and lawyers, have a lot of MDL experience, and provided
valuable feedback. Other parts of this Committee’s work were
summarized and covered quickly.

The Civil Rules “were not high on the agenda” of the March
meeting of the Judicial Conference. There were other pressing
topics that absorbed their attention.

Judge Dow also reviewed the prospective effective dates for
Civil Rules amendments that may take effect on December 1 in 2022,
2023, and 2024.

May 2022 draft
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Legislative Update

Burton DeWitt provided a legislative update on pending
legislation. Among other topics, he noted that the House has passed
a bill that would require the Judicial Conference to promulgate
rules to ensure the expeditious treatment of actions to enforce
Congressional subpoenas. The amendments would have to Dbe
transmitted within 6 months of the effective date of the bill.

October 2021 Minutes

The draft Minutes for the October 5, 2021 Committee meeting
were approved without dissent, subject to correction of
typographical and similar errors.

Rule 87

Prompted in part by the CARES Act call for consideration of
rules that might apply during an emergency declared Dby the
President, all five advisory committees considered the prospect
that special emergency rules provisions might be important. The
Evidence Rules Committee decided that all of the Evidence Rules
are fully adaptable to any emergency circumstances that might be
imagined. The Appellate, Bankruptcy, Civil, and Criminal Rules
Committees all appointed subcommittees and devoted great effort
through the spring and summer of 2020 to begin the process.
Recognizing that it is important to achieve as much uniformity as
possible among these four sets of rules, Professor Capra, Reporter
for the Evidence Rules Committee, and Professor Struve, Reporter
for the Standing Committee, undertook active work to coordinate
deliberations by the four subcommittees and committees. Much
uniformity was achieved in the initial stages, and still greater
uniformity was hammered out in refining the proposals that were
published for comment in August 2021.

The CARES Act Subcommittee began by reviewing all of the Civil
Rules to determine which might work to impede the effective
administration of civil 1litigation during an emergency. Early
experience during the Covid-19 pandemic showed that the Civil Rules
were working well. The rules have been drafted over the years with
a purpose to avoid detailed mandates, relying instead on general
provisions that set outer limits, identify purpose and direction,
and depend on flexible administration by parties and the courts.

May 2022 draft
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That guiding purpose has been tested by the pandemic and the rules
have succeeded in almost surprising ways. The Subcommittee
eventually hammered out a proposal that depended not on experience
of rules failures but on identifying potential roadblocks that
appear on the face of the rules. Judge Dow noted special thanks to
member Sellers for painstakingly reading through all the rules to
identify potential obstacles and then reduce the number by careful
analysis.

Rule 87 was published with many provisions common to all four
sets of rules. It authorizes the Judicial Conference to declare a
Civil Rules Emergency and, in the declaration, to adopt all of the
emergency rules identified in Rule 87 (c) unless the declaration
excepts one or more of them. The declaration must designate the
court or courts affected, must be limited to a stated period of no
more than 90 days, and may be terminated before the stated period
expires. Additional declarations may be made.

The Emergency Rules included in Rule 87 (c) supplement five
provisions in Rule 4 and one provision in Rule 6. The Emergency
Rules 4 all provide that the court may order service of process by
any method that is reasonably calculated to give notice. Emergency
Rule 6(b) (2) supersedes the provision in Rule 6(b) (2) that
absolutely forbids any extension of the times to make post-judgment
rules set by Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and
60 (b) . Somewhat different provisions are made for completing an
act authorized under Emergency Rules 4 and 6 after the declaration
of a rules emergency ends. The provisions of Rule 6(b) (2) are
carefully drafted to integrate with the time-to-appeal limits set
by Appellate Rule 4.

Judge Jordan introduced the report of the CARES Act
Subcommittee by thanking Professors Capra and Struve for their
valuable work in enhancing uniformity among the different sets of
rules, both before publication and during the period that led up
to the present consideration of recommendations to adopt the
proposed rules.

Some of the comments, although supporting the published
proposal, suggest that emergency provisions should be added either
by way of more Emergency Rules incorporated in Rule 87(c) or by
amending the regular rules. These suggestions draw from fear that
the regular rules may not prove adequate to the challenges that
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could arise from future emergencies unlike the present pandemic.
The Subcommittee, however, remains persuaded that the rules are
sufficiently flexible to provide all appropriate authority. This
view is clearly expressed in the Committee Note.

Professor Capra observed that “We’re in a good place on
uniformity.” The differences that remain among the several
emergency rules “are easily explained.” Professor Struve added to
the expressions of thanks for Professor Capra’s leadership in the
efforts to achieve uniformity.

Professor Marcus noted that the Subcommittee had considered
the prospect that the provision for court-ordered alternative
methods of service in the Emergency Rules 4 might instead be added
to the corresponding provisions of Rule 4. When the Committee comes
to review Rule 4 some day, this provision will be among the
possible amendments.

A member asked whether the definition of a rules emergency is
too narrow because it focuses on the court’s ability to perform
its functions without considering the emergency’s impact on the
parties. If the parties cannot function, the court cannot function.
This problem was discussed among the several subcommittees while
hammering out the uniform definition. The decision was to exclude
it from rule text. But the second paragraph of the Committee Note
says that the definition of an emergency is flexible, adding: “The
ability of the court to perform its functions in compliance with
these rules may be affected by the ability of the parties to comply
with a rule in a particular emergency.” An example is offered --
a court may remain open for business, but an emergency may prevent
the parties from coming to it. Another example would Dbe an
emergency that disables the parties from complying with a
scheduling order.

A second gquestion asked whether Rule 87 (b) (1) (B) i1is too
confining. It provides that a declaration of a civil rules
emergency must adopt all of the Emergency Rules in Rule 87 (c)
“unless it excepts one or more of them.” Why not provide authority
to adopt one of them with restrictions? The Subcommittee concluded
that the Judicial Conference could not fairly be charged with a
responsibility to engage in such fine-grained analysis during an
emergency. As the rule stands, the Conference can, for example,
decide to adopt the Emergency Rule 4 (h) (1) that allows the court
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to order a different method of service on a corporation,
partnership, or unincorporated association, while not adopting
Emergency Rule 4(e) that would allow an order for a different
method of serving an individual. Attempting to further narrow the
range of methods of service that a court might order under an
Emergency Rule would not be feasible. Beyond the difficulty of
identifying the impact of the emergency on any particular court
included in the definition, too much would depend on the nature of
the lawsuit, the character of the parties, the availability of
different potential means of service, and perhaps other variables.
The prospect of adding “restrictions” to Emergency Rule 6(b) (2) is
still less persuasive. The court would retain broad discretion to
refuse any extension of time for any post-judgment motion and to
define the time for any motion that might be permitted. This
provision, further, is tightly integrated with the provisions that
govern appeal time under Appellate Rule 4.

The remaining discussion addressed several aspects of the
Committee Note. The Committee approved an addition to the part
that addresses Emergency Rules 4, advising that the court “should
explore the opportunities to make effective service under the
traditional methods provided by Rule 4, along with the difficulties
that may impede effective service under Rule 4. Any means of
service authorized by the court must be calculated to fulfill” the
fundamental role of service in providing notice of the action.

Three other issues involved portions of the Note published in
brackets. The brackets were designed to invite comments on these
portions, but no comments were received. (1) The final 1long
sentence at the end of the paragraph that explains integration of
Emergency Rule 6 (b) (2) with Rule 6(b) (1) (A) at page 135 of the
agenda materials discusses the circumstances in which Rule 6 (b) (2)
might authorize an extension of time to make a Rule 60 (b) motion.
The sentence is intended to explain a complicated issue at the
interface of Rule 60(b), Emergency Rule 6(b) (2), and Appellate
Rule 4. But it seems better removed. A party confronting such a
question cannot be spared the work of careful analysis of these
rules. And a party not familiar with these intricacies could easily
be confused by this attempt to help. The Committee voted to delete
this sentence. (2) The paragraph on item 6 (b) (2) (B) (1) at page 136
of the agenda materials includes a second sentence advising that
a court should act as promptly as possible on a motion to extend
the time for a post-judgment motion. This sentence is gratuitous
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advice to courts that will understand the competing needs for
careful deliberation and prompt disposition. The Committee voted
to delete 1it. (3) The final sentence of the paragraph on the
provisions for resetting appeal time that runs from pages 136 to
137 notes that under the parallel amendment of Appellate Rule
4(a) (4) (A) (vi), a timely motion for relief under Rule 60(b) that
is made after the time allowed for a motion under Rule 59 “supports
an appeal from disposition of the Rule 60 (b) motion, but does not
support an appeal from the [original] final judgment.” “Original”
is meant to remind the parties that complete disposition of a Rule
60 (b) motion is appealable as a final decision, but does not of
itself support appeal from the judgment challenged by the motion.
The Committee concluded that this reminder of this distinction may
be helpful and voted to delete the brackets.

The Committee voted without dissent to recommend Rule 87 for
adoption. Judge Dow was joined by Judge Bates in offering thanks
and appreciation to Judge Jordan, the CARES Act Subcommittee,
Professors Capra and Struve, and the Reporters for their hard and
careful work and achievement of as much uniformity as possible
with the parallel rules proposed by other advisory committees.

Rule 12(a) (4) (A)

Judge Dow reminded the Committee that the proposal to amend
Rule 12 (a) (4) came from the Department of Justice. Rule 12 (a) (4) (A)
sets the time to serve a responsive pleading at 14 days after the
court denies a motion under Rule 12 or postpones its disposition
until trial. The court can set a different time. The proposal would
extend the time to 60 days “if the defendant is a United States
officer or employee sued in an individual capacity for an act or
omission occurring 1in connection with duties performed on the
United States’ behalf.”

The Committee unanimously recommended ©publication for
comment. Only three comments were received after publication in
August 2020. Two of the comments protested that the proposal would
further delay the progress of actions by victims of unlawful law
enforcement Dbehavior, actions already burdened by official
immunity defenses. Committee discussion in April 2021 took these
issues seriously. Motions were made to shorten the time to some
interval less than 60 days, or to limit whatever extended time
might be allowed to actions that include an official immunity
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defense. Each motion won significant support, but failed. A motion
to recommend adoption was approved by a vote of ten for and five
against.

The dguestions raised in the Committee’s discussion were
explored at length in the Standing Committee in June 2021. The
outcome was agreement that this Committee should press for further
empirical information to illuminate the arguments that have been
made to support the proposal.

The empirical questions were renewed and expanded at the
Committee meeting in October 2021. They surround the reasons
advanced to support the proposal. The Department reports that the
complexities of the decision whether to represent a federal agent
sued in an individual capacity, coupled with the Department’s many
other obligations and the inherent complexity of the questions
raised by many individual-capacity actions, make it inherently
more difficult to prepare a responsive pleading within the general
l4-day period. These general problems are aggravated in the many
cases that include an official immunity defense. An order denying
a motion to dismiss that raises an official immunity defense is
eligible for immediate appeal under the collateral-order doctrine.
The decision whether to appeal, however, is more complicated for
the Department than it might be for a private attorney. The
Department should authorize an appeal only when there are good
reasons to hope for reversal, recognizing that a motion to dismiss
on the pleadings may provide an unsatisfactory basis for resolving
immunity issues that might better be resolved by motion for summary
judgment. An appeal on the pleadings might lead to gquestionable
rulings on the law because the “record” provided by the pleadings
is uncertain, and to rulings -- and the delays of appeals -- that
are unnecessary because the facts are not as they appear in the
pleadings. Any appeal, moreover, must be approved by the Solicitor
General, a process that requires all of the 60-day appeal period
provided by Appellate Rule 4 (a) (1) (B) (iv) .

These concerns were amplified by observing that the
Department routinely asks for an extension of the time to file a
responsive pleading in these <cases, and regularly wins an
extension. An extension to sixty days is common. The Department,
however, must proceed to prepare a responsive pleading until it
knows whether an extension will be granted. The Department suggests
that a pleading prepared within 14 days will not be as useful as
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one prepared with greater time. And if the motion to extend has
not been resolved and the answer has been filed within 14 days, it
may become necessary to launch other pretrial proceedings, even at
times to begin discovery. These activities defeat the purpose of
the doctrine that permits appeal from denial of the motion to
dismiss.

These explanations were focused in Committee discussion as a
choice between competing “presumptions” that might be embodied in
the rule. Given the court’s authority to set a longer period than
14 days under the rule, or to set a shorter period than 60 days
under the proposed amendment, which is better? If indeed courts
regularly recognize the need for more time than 14 days, adopting
the 60-day period could avoid the burden motions to extend impose
on the court and parties. But if practice suggests that extensions
are not routinely justified, the l4-day period may be appropriate
still. So too it would be good to know how many cases involve
official immunity defenses and how often appeals are taken from
denials of motions to dismiss.

The empirical questions raised by these uncertainties were
distilled through the successive discussions in this Committee and
the Standing Committee. How frequently does the Department seek an
extension of the time to respond? How frequently are extensions
granted? How long are the extensions that are granted? How many
individual-capacity actions raise official immunity defenses? What
is the rate of orders denying the defense? How often are appeals
taken from denial of an immunity defense on the pleadings?

The Department of Justice has worked diligently to develop
empirical information to answer these questions. It has been able
to identify the number of individual-capacity actions in which it
has provided a defense. Over the period from 2017 to 2021 the
number has ranged from a low of 1,226 in 2017 to a high of 2,028
in 2021. But it has not been able to move beyond strong anecdotal
evidence to more precise empirical answers to the questions raised
by the Committees. Given the Department’s structure, moreover, it
would be at best truly difficult to devise a program for generating
the necessary information for future years.

In response to a question about what had seemed to be a
Department suggestion that the proposal should be withdrawn, the
Department continues to believe that the reasons that supported
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its initial proposal are sound. It would welcome a Committee
decision to recommend adoption of the proposal as published. But
it respects the Committee’s desire for |better empirical
information that cannot be obtained. The Department believes that
it would be better not to recommend adoption of any revised version
that would provide fewer than 60 days to respond, or limit an
extended period to cases that include some nature of official
immunity defenses.

Discussion began with the observation that extending the
period to any of the times less than 60 days that were suggested
in earlier discussions, ranging from 30 to 35 to 45 days, could
make it more difficult to get an extension running beyond the
stated time.

Another observation was that the proposal has been resisted
on grounds beyond the lack of clear answers to the empirical
questions. There is some measure of resentment about rules that
give the United States advantages compared to other parties -- why
should state governments not enjoy comparable treatment to
alleviate comparable difficulties? Why exacerbate the difficulties
and delays encountered by plaintiffs who confront official
immunity defenses?

The direction of the discussion led a committee member to ask
whether there is a difference between tabling a proposal and
removing it from the agenda? A first response was that 1if the
reason for tabling would be to afford the Department more time to
develop more precise empirical information, tabling makes sense if
there is a prospect that the information can be developed in the
reasonably near future.

A motion was made to remove the proposal from the agenda
without prejudice. The Department knows the Committee’s concerns
and can renew the proposal when it believes it can present better
information to address those concerns. The motion was adopted
without dissent.

The Committee will recommend that the Standing Committee not
approve the published proposal for adoption.

Judge Dow thanked the Department for its diligent efforts to
develop information to address the Committee’s concerns.
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Rule 15(a) (1)

The proposal to amend Rule 15(a) (1) published in August 2021
addressed an infelicitous choice of words that was not caught in
the Style Project. The rule allows amendment of a pleading once as
a matter of course “within” (A) 21 days after serving the pleading
or, (B) if a responsive pleading is required, 21 days after service
of a responsive pleading or service of a motion under Rule 12 (b),
(e), or (f), whichever is earlier. Read literally, “within” creates
a gap that may defeat an amendment as a matter of course during a
dead period between 21 days after serving the pleading and 21 days
after service of a responsive pleading or one of the designated
Rule 12 motions. An easy illustration is provided by an action in
which a responsive pleading is due 60 days after service, see Rule
12(a) (2) and (3). The time for calculating a period that begins
“within” a stated time after an event begins with the event. So
the pleading cannot be amended as a matter of course between 21
days after serving the initial pleading until service of a
responsive pleading or Rule 12 motion starts the additional 21-
day period. This result makes no sense. It might be hoped that no
one would pause to take it seriously. But litigants who read the
rule carefully have been troubled.

The published proposal offers a simple correction. “Within”
is deleted and replaced by “no later than.”

There were few public comments. They offered either support
or unpersuasive additional suggestions.

Brief discussion agreed to simplify the Committee Note by
deleting a sentence that was published in brackets, as it appears
at lines 702-703 of the agenda materials: “The amendment could not
come ‘within’ 21 days after the event until the event happened.”
This sentence offers an unnecessary elaboration of the explanation
offered by the Note.

The Committee voted without dissent to recommend the proposal
for adoption, with deletion of the designated sentence in the
Committee Note.
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Rule 72(b) (1)

The proposal to amend Rule 72 (b) (1) was published in August
2021. The rule now directs the clerk to “promptly mail” a copy of
a magistrate judge’s recommended disposition to each party. The
amendment would direct the clerk to “immediately serve a copy on
each party as provided in Rule 5(b).” Rule 5(b) includes provisions
for electronic service that are more convenient and usually more
effective than mail.

The proposal was presented for a recommendation to adopt as
published after deleting the second sentence in the Committee Note.
This sentence observed that service of notice of entry of an order
or judgment under Rule 5(b) is permitted by Rule 77(d) (1) and works
as well. This sentence was designed as a guide for public comment,
but it was not needed to explain the amendment.

Discussion began with one of the small number of public
comments. This comment observed that often mail is the only means
of providing notice to a party who is in prison. Rule 5(b) allows
mail service. Court clerks are familiar with the need for care in
selecting means of notice to prisoners, and will recognize the
circumstances that require service by mail. And it does not make
sense to make mail the exclusive means of service on prisoners.
Parallel questions are being explored in the all-committees
project to consider possible expansions of the opportunities for
electronic filing by pro se litigants. So here, some courts are
eagerly exploring development of systems that will facilitate
electronic methods of communicating with parties in prison,
recognizing the special problem that a party may be moved from one
prison to another and may prove difficult to track.

A motion to recommend the proposal for adoption as published,
after striking the second sentence from the Committee Note, was
adopted without dissent.

Rule 6(a) (6) (A)

The Appellate, Bankruptcy, and Criminal Rules Committees are
acting in parallel with this proposal to amend the definitions of
statutory legal holidays in the time computation rules to include
Juneteenth National Independence Day. This amendment reflects the
Juneteenth National Independence Act of 2021.
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The Committee adopted without dissent a motion to recommend
adoption of this amendment without publication. It is a more nearly
automatic revision than some “technical” amendments. Publication
will be warranted only if some other advisory committee recommends
publication, an event that does not seem likely. No committee yet
has recommended adoption.

Rule 9(b) Subcommittee Report

Judge Lioi presented the report of the Rule 9(b) Subcommittee.
The Subcommittee was formed to study a proposal by Committee Member
Dean Spencer that Rule 9 (b) should be amended to revise the Supreme
Court’s interpretation of the rule’s second sentence in Ashcroft
v. Igbal, 556 U.S. 662, 686-687 (2009). The first sentence requires
that a party alleging fraud or mistake “state with particularity
the circumstances constituting fraud or mistake.” The second
sentence adds: “Malice, intent, knowledge, and other conditions of

a person’s mind may be alleged generally.” The Court ruled that
“generally” does not mean that it suffices simply to plead the
words “malice,” “intent” “knowledge,” or other words such as

“purpose.” Instead such allegations must satisfy the general
pleading standard of Rule 8(a) (2), which requires a short and plain
statement of the claim showing that the pleader is entitled to
relief. The Court’s understanding of the Rule 8(a) (2) standard was
itself restated in terms that began with the Twombly decision in
2007 and have come to be described by many in a shorthand reference
to “plausibility.”

The proposal would amend the second sentence:

Malice, intent, knowledge, and other conditions of a
person’s mind may be alleged gemreratdty without setting
forth the facts or circumstances from which the
condition may be inferred.

One part of the proposal draws from the original 1937
Committee Note that explained Rule 9(b). The second sentence was
modeled on a British rule, indeed is a nearly verbatim version of
the British rule. That rule allows conditions of mind to be pleaded
as a fact, without more. It is enough to say a party intended a
result, or knew something, and so on. Nineteenth Century British
cases are explored to show the rule was applied as intended. The
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Supreme Court’s interpretation in the Igbal case is challenged as
a departure from the original intent.

The rules law clerk was charged with reviewing cases
interpreting the second sentence between the time Rule 9(b) was
adopted in 1938 and the Igbal decision. Fewer than 20 cases were
found. They do not reflect deliberate consideration of the question
as framed in the Igbal opinion. Instead they focus on denying the
need for particularity, the obvious contrast with the first
sentence. At the same time, some of the cases seem to assume that
general Rule 8(a) (2) pleading standards apply. Those standards,
however, fluctuated uncertainly around a mean that was raised by
the Twombly decision in 2007.

Professor Marcus added that the agenda materials thoroughly
explore the issues, including pre-Igbal decisions that clearly
demanded that facts be pleaded to support an inference of intent.
It may be significant that in the 1993 decision in the Leatherman
case the Supreme Court rejected any heightened ©pleading
requirement for cases involving official immunity as inconsistent
with the negative implications of the first sentence of Rule 9(b),
but at the same time suggested that 1if heightened pleading
requirements are appropriate for some claims they should be adopted
through the Rules Enabling Act process. Other opinions in other
areas have at times suggested that an interpretation of the Civil
Rules might be reconsidered in the Enabling Act process. No such
suggestion appears 1in the Igbal opinion. More generally, the
Twombly and Igbal opinions caused great perturbation in the
academy, and even prompted introduction of legislation designed to
restore the pleading standards that had prevailed before 2007. An
earlier rules law clerk produced a memorandum reviewing pleading
decisions under the new standards that eventually reached more
than 700 pages without identifying any clear occasion for rules
amendments. The present proposal “is back to the pleading wars.”

Discussion began with a more general description of the
arguments for the proposed amendment.

One range of arguments draws from the structure of Rules 8
and 9. The various provisions point away from relying on the
general direction of Rule 8(a) (2) for pleading claims and toward
the more focused provisions that focus on pleading elements of
claims. Rule 9(b) is one of those, and the structure does not
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support the interpretation of “generally” that invokes Rule
8(a) (2) .

The more fundamental range of arguments, going beyond the
original intent and structure of the pleading rules, draw from
lower court decisions that apply the plausibility standard in
addressing pleadings of such conditions of mind as an intent to
discriminate. These decisions are seen to impose unfair obstacles
that thwart valid claims, with employment discrimination claims as
a leading example. A plaintiff should not lose by dismissal on the
pleadings for failure to plead facts supporting an inference of
discriminatory intent without an opportunity to discover
information available only from the defendant or unfriendly third
parties. And there is a risk that reliance on the pleading standard
that looks to “judicial experience and common sense” will defeat
claims solely because of the necessarily limited experience of any
single judge.

These functional arguments lend weight to the argument built
on original intent. But whatever the original intent may have been,
the worlds of law and litigation have changed. Law has
proliferated, providing many new and often complex claims that
invoke state of mind as a critical ingredient that is not easily
inferred even from masses of surrounding circumstances. The Court
may well have been right in its apparent intuition that it is not
wise to allow simple assertion, as a fact and without more, of
such elements as actual malice in defaming a public figure, or
intent to discriminate in an RLUIPA claim, or more straightforward
discrimination on the basis of race, ethnicity, gender, religion,
or other characteristics. So for intent to discriminate on the
basis of disability or -- still more complex -- a perception of a
disability that does not in fact exist.

Dean Spencer said that the Subcommittee had considered the
proposal thoroughly. The cases resolved before the Igbal decision
are less relevant to the gquestion than the cases decided under its
direction. But clearly these are complex questions. It might be
better to take them on. But it is understandable that the Committee
is not comfortable with the proposal to address them, recognizing
that it is too much to ask it to take on the Supreme Court without
the kind of invitation the Court has occasionally extended to apply
the Enabling Act process to reexamine a procedure rule.
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Judge Lioi thanked the Subcommittee for its work.

Judge Dow observed that every Committee member recognizes the
strength of the proposal. But it seems wiser not to pursue it
further. He echoed Judge Lioi’s thanks to the Subcommittee members,
Dean Spencer, and the Reporters for their work, adding that the
Committee relies heavily on the lawyer members, there are only
four of them, and all contribute many hours to the work of the
several subcommittees.

Multidistrict Litigation Subcommittee Report

Judge Rosenberg delivered the report of the Multidistrict
Litigation Subcommittee. She began by thanking Subcommittee
members for their incredibly hard work and invaluable input.
Subcommittee thinking about possible MDL rules has evolved. It has
begun to probe what a rule might look like, although there is no
consensus whether an evaluation of possible rule approaches may
culminate in a conclusion that no rule should be recommended. That
question remains open, although the Subcommittee is receptive to
the possibility.

A variety of reasons may support adopting MDL rules. MDLs
comprise a large part of the federal docket, although estimates of
the fraction vary. The Judicial Panel on Multidistrict litigation
is making a concerted effort to expand the pool of potential MDL
judges —-- as more new Jjudges are drawn into these proceedings,
they may benefit from rules that distill the practices that have
developed in the cooperation of experienced MDL lawyers with
experienced MDL judges. And some MDL judges are working to
diversify leadership teams in several dimensions, especially on
the plaintiff side. Rules could provide useful guidance that will
help newcomers function effectively. Existing guides to best
practices, while providing more detail about best practices than
a court rule can provide, are mostly outdated. The Manual for
Complex Litigation, for example, dates back to 2004 and the next
edition is not likely to appear for at least a few years. A rule
could not embrace as many details, but rule text combined with a
robust Committee Note might prove useful.

Some of the resistance to adopting an express rule focuses on
the wide variety of MDLs. Many include a number of cases, parties,
and attorneys that can be managed without any separate MDL rule,
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and indeed might be impeded by a need to work through a separate
rule. This concern is readily met by a flexible rule that is to be
invoked only in the MDL judge’s discretion. Any rule will have to
maintain maximum flexibility even within the provisions that are
available for use in a particular proceeding.

Recent events that have advanced Subcommittee knowledge
include conferences sponsored by Lawyers for Civil Justice, the
American Association for Justice, and Emory Law School with
Professor Jaime Dodge. “We listen carefully to lawyers.” That is
why Subcommittee members travel to meet with them. The comments
offered at these meetings were rather general. The Emory conference
included plaintiff lawyers, defense lawyers, and judges managing
small and large MDLs. The most recent Subcommittee meeting followed
these conferences, too recently to be reported in the agenda
materials for today’s meeting.

The Subcommittee has come to focus on Rules 16 and 26 as
potential focuses for rulemaking. The “high impact” approach of an
early Rule “23.3” sketch that drew from analogies to class-action
practices 1s off the table. The Discovery Subcommittee is also
considering amendments to Rules 16 and 26 that may need to be
integrated with deliberations on possible MDL rules.

One question is what can lawyers accomplish in a Rule 26 (f)
conference before going to the Jjudge? Lawyers at the Emory
conference reported that they really do not do Rule 26(f)
conferences in MDLs, while others said that Rule 26 (f) conferences
do occur. It 1is clear that there are many informal discussions.
But who is to represent the plaintiff side in these discussions or
conferences? Who the defense side? Rough drafts of possible rules
were considered at the conference and then redlined in separate
breakout groups. The defense redlines at the conference accepted
a Rule 26(f) approach, while the plaintiff redlines deleted it.

The focus of the current approach is on what should happen
before the lawyers first get to the judge. How far can the lawyers
go in helping the Jjudge to develop approaches to designating
leadership, schedules, sequencing of issues and discovery, common
benefit funds, and other matters that may be addressed in
scheduling orders?
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Professor Marcus emphasized the reports at the Emory
conference that it cannot be assumed that a Rule 26(f) conference
will be held before the first scheduling conference in an MDL that
includes thousands of cases. What interactions among the lawyers
should occur Dbefore the Jjudge has to start addressing the
proceedings?

A related question asked whether it is useful to designate
“coordinating counsel” for the first steps, being careful to avoid
any presumption that initial coordinating counsel designations
will mature into appointments to a leadership team? Judge Dow noted
that two judges at the Emory conference emphasized the importance
of such steps to enable the MDL judge to create an effective
structure for the proceeding. The Judicial Panel on Multidistrict
Litigation does not know, when it orders a transfer, what the
lawyers will learn about developments after the transfer order but
before the MDL judge can begin organizing the proceeding.

A committee member observed that the Subcommittee has engaged
in a long process, in which he participated as ambassador from the
JPML to the Subcommittee. There have been important divisions of
thought. Interlocutory appeal opportunities were studied carefully
and put aside. A rule for disclosing third party litigation funding
was studied and also put aside. Discussions about early examination
of individual claims by devices such as plaintiff disclosure forms
or an “initial census” continue, reflecting defendant concerns
about “inventory” lawyers whose portfolios may include many
clients with unfounded claims. Continued focus on those questions
is useful. If there is to be an MDL rule, it should emphasize how
to get the MDL judge to move the proceedings along promptly. It
remains to determine whether these and other questions should be
addressed by an MDL rule or by other means. The Emory conference
was helpful. The pressure is generated by the big MDLs that include
thousands of cases. Can a rule be drafted that will lead to an
organized presentation of the proceedings to the Jjudge at the
outset? One example 1is sequencing issues to focus on such
potentially dispositive matters as preemption of state law claims
or the admissibility of expert testimony on a controlling question
such as causation. If we can do it, it will be useful to support
a rule that enables the MDL judge to get an early understanding of
what procedures will fit the particular proceeding. MDL judges can
be heard to lament that “I did not know what I did not know.” A
rule that identifies and prompts consideration of important
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opportunities to manage the proceeding from the beginning will
reduce the occasions for concluding that the proceeding would have
been managed differently “if I knew then what I know now.”

A Committee member suggested that it is dimportant to “be
particularly mindful of what we’re talking about.” Is the goal a
rule that will provide prompts to the Jjudge without imposing
mandates? Or is it a rule that judges will read as directing them
to get things done at certain points? “It should not be a rule
that a judge reads to require all of a list of things to be done
at the first conference.” And there is a danger that as we seek to
encourage new routes to leadership the old timers will seize an
early role under a rule that seems to set progress goals and become
the leaders. And more and more, new MDL judges reach out to other
MDL judges to learn what works, how and when. “Practices have
evolved, and continue to evolve.”

Another committee member began as “a skeptic whether rules
are possible.” But as we learn about the broadening circles of MDL
judges and lawyers, “I'm moving toward rules drafted in Dbroad
contours.” We must be careful not to constrain discretion. The
three big issues are directing general identification of the issues
in the proceedings; early organization, including defining the
roles of lead lawyers; and common fund compensation. A rule
focusing on a few areas can be workable. Probably it will be
located in Rule 16, but we continue to load Rule 16 with more and
more distinctive issues -- perhaps it would be better to frame a
new MDL rule.

Professor Marcus observed that the Subcommittee has begun to
think about the possibility of a separate MDL rule, perhaps framed
as Rule 16.1, disengaged from the Rule 16(b) and 26(f) sketches
that have been prepared but drawing from those sketches. The
Subcommittee has not yet seen even a preliminary sketch of this
approach. Judge Dow concurred that framing a new rule as Rule 16.1
“is just a device” to separate the new rule from the Rule 26(f)
discovery conference provisions and Rule 16(b). The purpose is to
avoid overloading those rules.

Another committee member observed that there was not a huge
separation between the plaintiff lawyers and the defense lawyers
at the Emory conference. The consensus was that “these are things
we deal with all the time.” The Rule 16 and 26 drafts include
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things they agree are important matters to focus on. Using a rule
as a prompt, not directions, could be useful. There is enough here
to justify continuing work to draft a potential rule. An analogy
may be found in the recent amendments of Rule 30(b) (6) for deposing
an entity. The rule that was adopted was pared back from more
ambitious and detailed drafts. Some observers thought it would
have 1little effect. But it has had a huge and good effect in
practice. And there may not be much reason to be deterred by the
prospect of further expanding Rule 16.

Another committee member observed that discussion at the
Emory conference “was consistent with prompts.” It might be
worthwhile to consider adding a provision to Rule 26(f) that
encourages lawyers to discuss the question whether a particular
case that has not yet been transferred for MDL proceedings should
become part of an MDL.

Judge Dow noted that a recent class-action conference focused
on the “front loading” amendment of Rule 23 in 2018. It involved
simple rule text and a ton of information in the Committee Note.
“We have to be careful with words. We can do that.” Rule 23 was
amended to help judges and to enable lawyers to help Jjudges. The
prospect here is that something similarly useful can be done for
MDLs. A flexible rule that relies on discretion can help Jjudges.
The MDL bar is experienced -- “even the lower ranks have a pretty
good idea of what they’re in for.” There are good reasons why the
Subcommittee has worked for a long time, and will need still more
time to consider and develop a possible MDL rule.

A judge asked whether these practices are better addressed by
court rules or instead by other means of education? The JPML holds
an annual conference for all MDL judges, an event all recognize as
extremely helpful. Other educational tools are available. It 1is
qguestionable to adopt a model of “rules that are precatory, a means
of encouragement only.” When is it appropriate to adopt rules that
say only that something “should” be done? The drafts also
incorporate “may” as it appears in Rule 16(b) (3) (B). “Rules do not
always have to command, but ‘should’ rules remain a problem.” Rules
emerge from practice -- the e-discovery rules were informed by
developing practice and efforts by the Sedona Conference to
identify evolving best practices. “The rules are not to educate
people. They are to tell people how to do things.”
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Another judge observed that there may be a place in a rule
for a list of things to be considered broadly in context.

Yet another judge said that “may” is a grant of discretionary
authority, and is useful when the existence of the authority may
not have been apparent. So it is troubling to have practices that
judges have had to make up out of whole cloth, such as common
benefit funds. “It is properly within a rule to say a judge can do
this in appropriate circumstances.” The Jjudge who dguestioned
“should” rules agreed that rules to <clarify authority are
appropriate.

This observation was supplemented by noting that the
Committee has talked about common benefit funds. Judge Chhabria
has observed that in the Roundup MDL no one told him how to do it.
“I wish I had known to deal with this at the outset.” Still, it is
possible that some means other than rules can provide effective
guidance. “We’re not yet convinced one way or the other.”

The same question was framed by observing that it is useful
to hear from people who have not been engaged in MDL proceedings.
“What generally works should not become a mandate.” The gquestion
still is whether there are better approaches than adopting a court
rule.

A Jjudge added that the Civil Rules do not specifically
prescribe many things that are found in other sources of best
practices. Another judge agreed that a book like the FJC book of
best practices for patent cases may be all that is needed for MDL
proceedings, “but it isn’t going to happen soon.”

Judge Rosenberg focused the discussion by asking whether the
Subcommittee should continue to deliberate whether there should be
an MDL rule, and what might it look 1like?

A judge answered that the rule question should be kept alive,
but the Subcommittee should also consider whether there are better
means for what is intended to be an educational function. A rule
might be a stronger response than what is called for.

Professor Marcus noted that part of the recent drafts say
that lawyers “must” do something. That sounds like a rule. The
judge agreed that “must” is a rule.
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Judge Dow returned to the recurring question of scope. MDLs
vary in many dimensions. They may include only a small number of
cases, or thousands of cases. An MDL rule should be drawn so that
it need not be applied at all in the many proceedings that do not
need the “prompts” that can be enormously useful in mega-MDL
proceedings. “We do want ‘must’ for lawyers in all MDLs.” And we
also should consider the prospect that practices appropriate for
more complex MDLs may also be useful in sprawling litigation that
comes to a single court without a § 1407 transfer. Judge Rosenberg
responded by asking whether “should” is enough for rules like this?

The Subcommittee will carry on its work.
Discovery Subcommittee Report

Judge Godbey delivered the Discovery Subcommittee Report,
beginning with appreciation for the work of Subcommittee members,
particularly those in practice.

The questions raised by a proposal to develop a new rule that
would establish standards and procedures for sealing matters in
court files have been deferred while a new Administrative Office
project on sealing procedures continues.

The focus of this report is on questions that have been raised
by “privilege log” practices under Rule 26(b) (5) (A). The
Subcommittee has had a lot of robust input from the requester side
and the producer side. “We’re in a good position to decide on
approaches.”

A starting point is clear. No one thinks it is good to wait
until the end of the discovery period to talk about privilege logs.
All agree to focus on bringing these discussions up front.

The Subcommittee will discuss these issues by developing the
rules sketches included in the agenda materials. It may be ready
to recommend a proposal for publication by the spring 2023 meeting.

Professor Marcus added that the Subcommittee thinks it has a
direction in mind. There is something of a divide between plaintiff
lawyers and defense lawyers, but they agree that lawyers can frame
better solutions for their cases than can be dictated by rule.
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The Subcommittee has made great progress, and will carry on
with its work.

Joint Subcommittee on Appeal Finality After Consolidation Report

Judge Rosenberg reported that the Joint Subcommittee on
Appeal Finality After Consolidation -- more familiarly known as
the “Hall v. Hall” Subcommittee -- has kept alive the question
whether amended rules could, responding to the invitation in the
Supreme Court opinion, provide a better integration of appeal
finality with the management of proceedings framed by
consolidation of initially independent actions. It has been
greatly helped by two research projects undertaken by Emery Lee at
the FJC.

Dr. Lee said that a formal report will soon be available to
describe the second project to examine experience with appeals
after consolidation of initially independent actions. “It 1is
difficult to find an issue empirically.” The work begins with an
estimate that perhaps 2% or 3% of actions are consolidated. The
consolidated actions are then examined to find an “original case
final Jjudgment.” Appeal experiences in those cases are then
studied.

A rough summary of the remaining questions was then offered.
The FJC studies show convincingly that it would be difficult to
argue for a new finality approach because litigants are losing any
opportunity to appeal for want of understanding that appeal time
starts to run with a judgment that settles all claims among all
parties to what began as an independent action. But the studies
have not attempted to explore much more intricate questions that
cannot be answered by looking at docket entries. Even far-ranging
interviews with many Jjudges across many cases might prove
inadequate. The fundamental question is whether the partial final-
judgment approach of Rule 54(b) that has proved wvaluable in
individual actions could profitably be extended to consolidated
actions. As a simple example, two plaintiffs might join in a single
action against two defendants arising out of an automobile
accident. If the court finally resolves all claims of one plaintiff
against both defendants, the court is authorized to determine
whether to enter a partial final judgment to support (and require)
an immediate appeal, or instead, by refusing to enter a Rule 54 (b)
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judgment, to defer the opportunity to appeal. Many complex
calculations bear on identifying the better appeal time, and Rule
54 (b) leaves them to the trial Jjudge as “dispatcher.” The very
same litigation might instead be framed by consolidating two
actions, each Dbrought by one plaintiff against the same two
defendants and arising out of the same accident. Why should the
final-judgment rule have a mandatory and simple answer when the
same array of parties and claims is accomplished by consolidation?

Drafts that would amend Rules 42 and 54 (b) were prepared
promptly after the decision in Hall v. Hall, 138 S.Ct. 1118 (2018).
The Subcommittee will consider them and decide whether further
consideration might be useful.

Defining the End of the Last Day for e-Filing

Rule 6(a) (4) (A) defines the end of the last day for filing by
electronic means as midnight 1in the court’s time zone. This
definition can be changed by statute, local rule, or order. Dr.
Lee reported that the FJC examination of local rules will be
finished soon. Responding to a question whether the study will
pursue other inquiries that were part of the original design, he
said that they hope to have a report ready for the June meeting of
the Standing Committee.

Clerk Representative Shinn reported that her court adopted a
local rule setting the deadline at 6:00 p.m. “Then we heard from
the lawyers and changed it.” A Jjudge said that some lawyers say
that a deadline when the clerk’s office closes would simply shift
their late-night work to the day before the last day.

A judge said that midnight filing has seemed inhumane. Other
lawyers have preferred the midnight deadline because 1t enables
them to dine at home and put the children to bed before turning to
completing the remote filing. But the quality of the work is no
better than it would be with a 6:00 p.m. deadline. “We managed for
a long time with a close-of-office deadline.”

Another judge noted an informal practice that prevailed in
the Seventh Circuit, at least some years back. If a paper was
presented when the clerk’s office opened at 9:00 a.m., it would be
stamped as filed at 5:00 p.m. the evening before.
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Rules 38, 39, 81 (c)

Questions about the procedures for demanding jury trial began
with a proposal that asserted an ambiguity was introduced into
Rule 81 (c) when the Style Project changed one word in the provision
for demanding a jury trial in an action removed from state court
“if the state law dees did not require an express demand for jury
trial * * *_.” “Does not” meant that a jury demand after removal
is excused only 1f state law does not require a demand at any
point. The proposal argued that “did not” also excuses a demand
requirement when state law requires a demand but allows the demand
to be made at a point in the action that had not yet been reached
at the time of removal. The Committee reported to the June 2016
meeting of the Standing Committee that it was considering a
simplification of Rule 81 (c) that would require a demand after
removal in every case except when a demand was made in state court
before removal. Immediately after that meeting then-Judge Gorsuch
and Judge Graber, members of the Standing Committee, suggested
that the demand requirement should be deleted. A jury trial would
be held in every case with a right to jury trial unless all parties
agree to waive a jury. This procedure was urged to increase the
number of Jjury trials and further supported as simple, avoiding
the trap for the unwary found in the present rules. Some state
courts do not require a demand, and there is nothing in their
experience to suggest that anything is lost by this procedure.

Elaborate drafts of potential amendments of Rules 38, 39, and
81l (c) were considered at the April 2017 meeting of this Committee.
Many questions were suggested for further research. The
Administrative Office undertook to begin the research process.
Competing demands on limited resources, however, stalled any
further work. The topic has remained dormant.

These questions remain important. Experience with the Covid-
19 pandemic and its impact on Jjury trials may provide new reasons
for careful study.

The next steps will be affected by part of the recent Omnibus
Budget bill that directs a study of jurisdictions where local rules
and litigation practices have the effect of producing a “high
number” of Jjury trials. The apparent purpose 1is to encourage
practices that will increase the number of jury trials.

May 2022 draft

Advisory Committee on Civil Rules | October 12, 2022 Page 121 of 449



946
947
948
949
950
951
952
953
954
955
956
957
958
959
960
961
962
963

964
965

966

967
968
969

970
971
972
973
974
975
976
977
978
979

980
981

Draft Minutes
Civil Rules Advisory Committee
March 29, 2022
Page -26-

Dr. Lee reported that the FJC has abundant data that describe
the frequency of jury trials and identify cases in which a jury is
demanded by a plaintiff, by a defendant, by both plaintiff and
defendant, or by neither. Beyond that starting point, however it
will be very tricky to attempt to identify what practices have
what effect on the frequency of jury trials and whether the effect
is to increase or decrease jury trials. It is important, further,
to remember that the absolute number of jury trials is higher in
large districts with many trials than in small districts with fewer
trials. The “rate” of jury trials in comparison to total trials,
or total filings, 1is what counts. So high numbers of jury trials
in courts such as the Southern District of California and the
Northern District of Illinois reflect the high case 1load. The
District of Wyoming, for example, has a higher “rate” of jury
trials than those courts, with 9 jury trials in the most recent
year. Initial research will identify districts with more Jjury
trials than would be expected from the case load. Work will begin
with organizing the available data.

These questions will be developed further after the FJC
concludes its study.

Rule 41(a) (1)

Judge Furman, a member of the Standing Committee, suggested
that this Committee should study the division of opinions on the
scope of Rule 41 (a) (1) (A). This rule provides:

(1) By the Plaintiff.

(a) Without a Court order. Subject to Rules 23(e),
23.1(c), 23.2, and 66 and any applicable federal
statute, the plaintiff may dismiss an action
without court order by filing:

(i) a notice of dismissal before the opposing
party serves either an answer or a motion
for summary judgment; or

(ii) a stipulation of dismissal signed by all
parties who have appeared.

Rule 41 (a) (1) (B) provides that the dismissal is without prejudice
unless the notice or stipulation states otherwise.
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Judge Furman encountered, but was able to avoid answering in
the case before him, a question that has produced divided opinions.
Does the right to dismiss “an action” permit dismissal of only
part of the action, or can it be invoked only to dismiss all claims
among all parties?

Burton DeWitt provided a detailed research memorandum showing
that although courts are divided on how to answer the central
questions, and although some courts have not yet even weighed in,
there is a clear majority answer to each question.

The gquestion that seems to be encountered more often than the
others can be identified by a simple example. One plaintiff sues
one defendant on two claims. Can the plaintiff dismiss one of the
claims without prejudice, while continuing the action on the other?
Most courts say no. The opinions seem to rely on the meaning of
“an action” without further policy analysis. Part of an action is
not the action. The balance of policy considerations may well
support this interpretation of the rule text, but there are
competing considerations to be weighed.

The next most common question also can be identified by a
simple example. One plaintiff sues two defendants on the same
claim. Can the plaintiff dismiss one defendant without prejudice,
while continuing the action against the other? Here, most courts
say yes. There is little apparent sign that they recognize and
explain the difficulty that this seems no more dismissal of the
“action” than the dismissal of one of multiple claims against a
single defendant. Here too, the balance of policy considerations
may well support this distinction, but again there are competing
considerations to be weighed.

The third question has not been faced by many courts. The
simple example 1is two plaintiffs join 1in an action to assert
identical claims against a single defendant. Can one of the
plaintiffs abandon the field by dismissing without prejudice? The
research memorandum reports that when courts face this question,
they “have been unanimous in applying the same law to plaintiffs
and claimants as they do to voluntary dismissal of a defendant.”

Some measure of confusion is added to these issues by frequent
observations in the opinions that alternatives are available under
Rule 15 and Rule 21. Rule 15 allows amendment of a complaint once
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as a matter of course within defined limits; within those limits,
it is suggested that the plaintiff can drop a claim or a defendant
simply by amending the complaint. The res judicata-preclusion
consequences are not apparent. Rule 21 allows the court to drop a
party “on just terms.” By analogy to Rule 41 (a) (2), the terms can
specify whether the dismissal is “with prejudice,” establishing
the preclusion consequences.

If these questions are to be reexamined, a variety of
approaches are available. The rule text could be amplified to adopt
the majority approaches to each question, relying simply on the
majority view. Or the underlying policy questions could be
reexamined, seeking to identify the better answers. The difficulty
with taking on the policy questions is that they are hard to
articulate and evaluate. Whichever of those approaches is taken,
it will be appropriate to ask whether a project to amend Rule 41
should take on other questions that appear on the face of the rule.
It 1is puzzling that the plaintiff’s right to dismiss without
prejudice is cut off by an answer or motion for summary Jjudgment,
but not by a Rule 12 motion to dismiss that may involve as much or
more work as an answer. It is not clear how far “plaintiff” should
be read to include others who claim by counterclaim, cross-claim,
or third-party claim (a third-party plaintiff).

Judge Dow framed the question for the Committee: the question
is how ambitious the Committee should be. Are these nuances worth
a lot of effort?

Professor Marcus suggested that these questions may connect
to the decision in Hall v. Hall about the effects of consolidation
on appeal finality. In addition, 1in some cases there may be
extensive proceedings and consequential Jjudicial rulings before
either an answer or a motion for summary judgment is filed. Sixty
years ago the Second Circuit went beyond the rule text to rule
that the right to dismiss is cut off without an answer or motion
for summary judgment by extensive hearings on a motion for a
preliminary injunction. The decision is attractive, but has not
commanded a following. “It is unnerving to see these things all
over the place.”

A committee member suggested that “a rule that means
different things to different people should be fixed.” Its meaning
should be made apparent.
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Another committee member suggested that this topic merits
consideration by a subcommittee that can decide how far down the
path to go.

Yet another member noted that it is difficult to understand
the apparent contradiction that dismissing one claim among several
is not dismissal of “an action,” while dismissing one defendant
among several is.

The conclusion was that a subcommittee will be appointed as
soon as the overall burden of all subcommittee work tapers down to
a level that makes membership resources available.

Rule 55

Rule 55(a) directs that the clerk “must” enter a default when
a defendant has failed to appear or otherwise defend. Rule 55 (b)
directs that the clerk “must” enter a default judgment when the
claim is for a sum certain or a sum that can be made certain by
computation if the defendant has been defaulted for not appearing.
“Must” was chosen in the Style Project to replace “shall” as the
word of command.

These provisions came to the agenda as some judges observed
that practice in their courts does not seem to comply with the
rule text. A lopsided majority of judges from a small random number
of districts reported that in their courts a default judgment can
be entered only by a judge. Apparently there are at least a few
courts where even a default must be entered by a judge.

These deviations from what seems to be clear rule text suggest
that there may be reasons to reconsider. “[O]therwise defend,” for
example, may run into problems when a defendant fails to file an
answer or formal appearance because of ongoing settlement
negotiations that are not known to the clerk or court. What is a
sum certain or a sum that can be made certain by computation may
depend on questions of law, including difficult questions of law,
or facts that do not appear in the complaint or the plaintiff’s
affidavit. Examination and decision by the court may be a good
idea.
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A good way to open an inquiry into these questions will be an
examination by the FJC to identify actual practices in many
districts, looking to find deviations from the apparent meaning of
Rule 55 and the circumstances that prompt occasional or routine
deviations. A full understanding of present practices and the
underlying reasons will go a long way toward determining whether
Rule 55 should be amended, and how it might be amended.

Dr. Lee reported that he will begin the FJC study by
collecting some data, talking to some people, and will report.

Judge Dow noted that there is a lot of variety, sometimes
within a single district. The FJC “will help us understand what
people do.” It is a fair guess that practice is a bit uncoupled
from the rule.

Rule 63

Rule 63 allows another Jjudge to proceed when a judge
conducting a hearing or trial is unable to proceed. The second
sentence reads:

In a hearing or nonjury trial, the successor judge must,
at a party’s request, recall any witness whose testimony
is material and disputed and who is available to testify
again without undue burden.

This sentence was brought to the Committee by a suggestion
that the rule text be amended to reflect the proposition that the
availability of a video transcript of the witness’s testimony may
dispel any need to recall the witness.

Judge Dow noted that a wide range of discretion is built into
Rule 63, beginning with the finding that enables a successor judge
to proceed on determining that the case may be completed without
prejudice to the parties. But the second sentence seems to exert
a strong pressure for recall. Video depositions have become common,
and experience during the Covid-19 pandemic has expanded reliance
on video testimony during a hearing or trial. There are crucial
differences among different types of witnesses. Rehearing an
eyewitness to an unplanned event, for example, may be more
important than rehearing a witness offering routine expert
testimony on fingerprint identification. A memorandum on the case
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law 1s being prepared to help frame possible approaches. It seems
likely that the universe of reported cases will be small, but the
extent to which judges feel restrained by the rule text may remain
uncertain.

A committee member suggested that if a video transcript of
testimony at a hearing or trial is available, the burden should be
on the party who wants the witness to be recalled. But that does
not seem to be a problem under the present rule text.

Amicus Curiae Briefs

Three lawyers with a major national law firm have proposed a
new rule to regulate briefs amicus curiae. They report that they
file amicus briefs in courts around the country and find many
courts that have no clear practice to guide them. They also report
an estimate that amicus briefs are far less common in district
courts than in the courts of appeals, perhaps appearing in about
one civil action in a thousand. The relative dearth of amicus
filings may explain the lack of identifiable procedures in many
courts. District court experience, moreover, may be disparate,
with a few districts accounting for a preponderant share of all
amicus filings. Their proposal includes a draft rule, modeled in
part on Appellate Rule 29 and the local rule in the District for
the District of Columbia, that would provide a good start if the
Committee determines to explore the question by considering a draft
that might be developed into a recommendation for publication.

Discussion began with the question whether any rule for
district courts should depart in significant ways from Appellate
Rule 29. The role played by an amicus on appeal is pretty much
defined by the record and decision of the district court. The risk
of disrupting party control of their case is relatively low. In
the district court, however, the parties have primary
responsibility for framing the issues for decision and developing
the fact record to support decision. An amicus might well be useful
to supplement their efforts, particularly by identifying interests
outside and perhaps more important than more narrow adversary
interests. But an amicus might instead confuse and distort the
basis for decision. Identifying a proper role for an amicus in a
trial procedure that remains fundamentally adversary is difficult,
either in general abstract terms or in application to a particular
case.
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These distinctions between trial courts and appellate courts
are conveniently illuminated by current efforts in the Appellate
Rules Committee to study Appellate Rule 29. The focus is primarily
on the possibility of expanding disclosure requirements to provide
ever greater identification of the interests that may lie behind
an entity that appears as an amicus. Going beyond contributions to
fund a specific brief, for example, it might be required that the
amicus disclose the identity of anyone that has contributed more
than some stated fraction of its overall budget. Or it might be
required that the amicus disclose its membership, although that
approach would raise sensitive First Amendment issues. Greater
disclosure could help in several ways. Simple identification of
the interests behind an amicus brief may be important. It may be
useful to know that what appear to be a dozen independent amicus
briefs are in fact sponsored by one or only a few sources. And it
may be important to ensure that an amicus filing does not generate
recusal 1issues. The concern about recusal problems may Dbe
heightened in district courts.

As a separate issue, the proposed rule addresses issues of
brief length and timing. Unless all of these issues are simply
deferred to local practice for briefing in general -- a tactic
that may not work very well -- there are serious issues about
interfering with local briefing practices, matters that the
national rules have not addressed.

Discussion of Appellate Rule 29 in the Standing Committee
lapped over 1into discussion of the preliminary report on the
possibility of framing a rule for the district courts. The risk of
filings that lead to recusal was emphasized. It was noted that an
amicus may attempt to add materials to the trial record, perhaps
directly or perhaps by suggesting that the court take judicial
notice. The value of amicus briefs in contributing to well-informed
decisions was noted, but there also was a sense of wariness about
attempting to make a rule for the relatively rare events of
district court amicus filings. There was speculation that amicus
filings tend to be concentrated in a few districts; it may be
better to rely for now on those districts to develop their own
practices, based on their greater experience and integrated with
their general briefing practices. The local rule for the District
of Columbia is a good example.
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It was noted that the Department of Justice routinely
encounters amicus briefs. They are not a problem. 28 U.S.C. § 517
provides that the Attorney General may send any officer of the
Department of Justice to any state or district “to attend to the
interests of the United States in a suit pending in a court of the
United States, or in a court of a State * * *.” So the Department
often files a statement of interest rather than intervene in
actions that support a right to intervene under Rule 5.1 because
an action challenges the constitutionality of a federal statute.
A uniform rule should take care to ensure that it does not
interfere with the Department’s right to file amicus briefs.

Judge Dow reported that discussion in the Standing Committee
suggests that “the appeal world is a lot different.” District
courts do get amicus filings, as illustrated by a recent
redistricting case in which an ambiguous filing was treated as an
amicus brief and was not allowed to add to the record.

A committee member suggested that a rule could make amicus
practice more difficult for the district court. It would be
difficult for a rule to prescribe the time for filing the amicus
briefs and the time for responses. Briefing schedules in district
courts are not defined in the way that times are defined for
appeals. And it is difficult to see a need for a systemic national
response. But caution should be taken in approaching the argument
that amicus participation may be less important in a district court
because a district court decision does not have formal precedential
effect. A nationwide injunction can have an impact far greater
than the precedential effect of a single appellate decision.

A district judge observed that an amicus may be a friend of
the court, or may be a friend of a party’s position. “I don’t know
when it’s going to come.”

Discussion concluded by voting without dissent to remove this
topic from the agenda.

In Forma Pauperis Status

Judge Dow introduced the forma pauperis item by observing
that there are “huge issues.” Other committees as well need to
think about the issues. And the Administrative Office has a working
group. If work to develop possible rules proceeds, the Committee
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will have to coordinate with them and also with the Committee on
Court Administration and Case Management. It may well be that
geographical differences make it impossible to establish uniform
national standards for i.f.p. status.

Professors Hammond and Clopton are working with the
Administrative Office working group.

This 1is an important topic. The Committee should hesitate
about removing it from the agenda just yet.

Judge McEwen asked whether a joint study group might be
established to include the Appellate, Bankruptcy, and Civil Rules
Committees. Brief discussion noted that it may be best to begin by
discussion among the reporters, who can consider whether it would
be useful to create a Jjoint subcommittee. If the work proceeds
that far, means can be found to coordinate with the Committee on
Court Administration and Court Management.

Rule 4

Suggestions to revise Rule 4 are submitted with some
regularity. The CARES Act Subcommittee carefully deliberated the
question whether the Emergency Rules opportunity for court-ordered
service by means not specified in Rule 4 should be added to Rule
4 instead of the Emergency Rules 4, but concluded that this
possibility should be deferred for a broader consideration of other
possible changes.

Some of the wide variety of suggestions seem simple and
attractive. Allowing a request to waive service to be delivered
electronically seems in keeping with the pragmatic purposes of the
waiver provision. A more ambitious but still carefully focused
proposal 1is to streamline the multiple service and notice
requirements of Rule 4 (i), perhaps to require only service on the
United States Attorney or agency. There may be good reasons to
maintain the present system, but inquiry is possible.

The careful provisions adopted for the Emergency Rules 4
included in proposed Rule 87(c) might well be studied for more
general adoption. Allowing the court to order service by a means
reasonably calculated to give notice could be as important when
service under general Rule 4 ©provisions 1s thwarted Dby
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circumstances as difficult as a declared civil rules emergency as
when there is a rules emergency.

Expanded opportunities for service by electronic means will
inevitably be considered at some point in the future. A modest
beginning is made in the pending supplemental rules for social
security review actions. This model might be expanded to provide
for electronic service at an address established by the Department
of Justice for actions against the United States, or its agency,
or its officer. It even might be useful to create an opportunity
for frequently sued parties to establish addresses for electronic
service that would facilitate prompt and efficient attention to
all of the actions they face.

More general provisions for electronic service will be
obvious candidates for the agenda as technology continues to
develop and as reliable access to technology becomes nearly
universal. That prospect, however, seems likely to lie years away.

Discussion began with the observation that email service may
be allowed now in action involving real property. More generally,
Rule 4(f) (3) allows service outside the United States “by other
means not prohibited by international agreement, as the court
orders.” If that is appropriate for defendants in other countries,
why should it not be equally available to serve defendants in the
United States? We may be approaching that point.

A committee member observed that practitioners are
encountering more and more entities that have no physical presence.
The plaintiff cannot show whether a potential defendant is in the
United States or another country. They are present only in the
ether. In one case the court authorized service by electronic
means; clear proof of actual receipt was provided when the
defendant promptly used a report about the suit in a funding
appeal.

Judge Dow asked whether these questions raise an urgent need
for present consideration. They will require extensive work by a
new subcommittee. Our resource of members’ time is limited, and we
have several subcommittees already. A committee member suggested
that the questions are important, but immediate consideration is
not urgent. We will, however, have to begin consideration rather
soon of the problems of serving etherial entities. The member who
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described electronic service on such an entity agreed -- the court
acted within the present rules to authorize electronic service,
even though the lack of any identifiable physical presence impeded
direct reliance on Rule 4 (f) (3).

Pro se e-Filing

Professor Struve led discussion of the work of the Reporters’
group studying e-filing by pro se litigants, beginning with thanks
to all the reporters and to the FJC for its intrepid work. Dr.
Reagan has collected an impressive set of data, which will provide
the basis for a public report. Several first impressions can be
noted. The courts of appeals seem to be in the wvanguard of
permitting e-filing by pro se litigants. Some districts find
difficulties and are reluctant to expand the opportunities for e-
filing available to pro se litigants. Districts that have provided
expanded opportunities find fewer problems. One issue that may be
easily addressed is the apparent requirement of Rule 5 that paper
service is required for a paper filing even when the clerk’s office
translates it into the CM/ECF system and provides a notice of
electronic filing.

Broader questions of expanded e-filing should be unpacked.
Apart from access to direct filing with the court’s CM/ECF system,
a pro se litigant may be allowed -- as several courts do now —-- to
file by email. Notice issues can be considered. Eventually direct
access to CM/ECF may prove workable. Filing in c¢riminal
prosecutions presents obviously distinct questions. Prisoner
litigation is a separate problem. The work continues.

Professor Marcus noted that the most troubling problems seem
to arise with allowing a pro se litigant to open a new file in the
CM/ECF system, a “case-initiating” act. Some districts report that
not even lawyers are allowed to do this.

It was noted that no interest in these questions has yet been
expressed by the Committee on Court Administration and Case
Management. It may be better to inquire into their interest now,
and to coordinate with them if they are interested. These questions
are intertwined with CM/ECF and its “next gen” embodiment. Indeed
one problem has emerged from the need to open a PACER account
before a party can become a registered user of a court’s system.
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It also may be that these questions will prove of interest to the
technology committee because of security concerns.

Dismissal of Unfounded Actions

Agenda proposal 20-CV-G suggests that the court-review
provisions in the forma pauperis statute, 28 U.S.C. S
1915(e) (2) (B) (ii) be generalized into a civil rule that applies to
all actions, including fee-paid actions. The statute provides that
the court shall dismiss an action seeking i.f.p. status if the
action “fails to state a claim on which relief may be granted.”
The core argument is that it is unfair, indeed unconstitutional,
to provide automatic review for i.f.p. actions but not fee-paid
actions.

The draft rule submitted with the proposal is direct. If the
court determines that an action is frivolous or malicious, or fails
to state a claim on which relief can be granted, the court shall
dismiss the case, with or without prejudice, or order that summons
not be issued until the matter is resolved. The purpose is stated
in broader terms -- it is to provide pre-filing review of all
actions. An alternative approach also is suggested: the FJC should
survey meritless litigation and identify the nature of suit
categories that have the highest proportion or severity of
meritless actions. Pre-filing review could be limited to cases in
those categories.

The same proposal was made to the Appellate Rules Committee,
framing it as a new Appellate Rule 25.1. That committee has
rejected it.

Brief discussion noted that the Committee should not take it
on itself to assert that a federal statute is unconstitutional. Or
that the Constitution requires that the legitimacy of the rules of
civil procedure be salvaged by expanding the statutory procedure.

This proposal was removed from the agenda without dissent.
Rule 7.1
Proposal 20-CV-CC suggested that Rule 7.1 be amended to delete

the requirement that two copies of the disclosure statement be
filed. The suggestion was prescient: the requirement was deleted
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by the amendment proposed for adoption this December 1. Electronic
docket practices have obviated the purpose of ensuring that a paper
disclosure statement is provided for the judge in every case.

Rule 73(b) (1)

A second item in proposal 20-CV-CC protests that CM/ECF
systems routinely send notices to chambers when a party consents
to assignment of a case to a magistrate Jjudge, automatically
violating the mandate of Rule 73(b) (1) that a district Jjudge or
magistrate Jjudge may be informed of a party’s response to the
clerk’s notice of the opportunity to proceed before a magistrate
judge only if all parties consent to the referral. This rule is
anchored in 28 U.S.C. § 636(c) (2), which directs that rules of
courts for reference of civil matters to magistrate judges shall
include procedures to protect the voluntariness of the parties’
consent.

Discussion began with the observation that the statute makes
it important to comply with the means chosen by Rule 73 to protect
the voluntariness of consent. There is a risk that a party who
prefers not to consent may feel a pressure to consent if the judges
know that another party has already consented.

Further discussion described procedures in several districts
that are designed to protect against automatic but inadvertent
notice to the judges. A consent filed by one party may be held
aside and not filed until all parties consent. Or the plaintiff
may be given a consent form and told to file it only if it consents
and wins the consent of all other parties.

These ©procedures can work well when all parties are
represented by lawyers. It is not easy to be confident that they
can work as well with a pro se litigant.

Further discussion suggested that this may be a matter for
local practice. Some courts automatically assign all pretrial
matters to a magistrate judge; a party has to object. The procedure
that informs the judge only when all parties consent does not work
with pro se litigants.

Another participant observed that some courts automatically
put magistrate judges “on the wheel,” assigning cases for trial,
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notifying the parties that they can object. Even if anonymity is
preserved, this practice may exert a pressure to consent when the
parties are concerned that a random reassignment might assign the
case to a district Jjudge considered 1less favorable than the
assigned magistrate judge.

A committee member suggested that the decision whether to
retain this matter on the agenda depends on whether it reflects
problems deeper than the need to manage consents in a way that
prevents the CM/ECF system from subverting the rule. A suggested
answer was that the problems do run deeper. A judge raised the
question whether practice in one district was inconsistent with
the statute; a local rule was adopted to address the problem.

Another judge noted that the concern is that a party who
prefers to withhold consent may fear that a judge will learn which
party does not like the judge.

The question remains whether any problems that exist should
be resolved by amending Rule 73. The problem may lie in local
practices or rules. A Jjudge observed that the direction in § 636
that “rules of court” should protect the voluntariness of the
parties’ consent can include local rules in addition to the
national rules. Another judge suggested that Rule 73 says consents
are not to be disclosed unless all parties consent. The problem is
not with the rule. The problem is with failures to observe the
rule.

A response was that Rule 73 might be amended by adding an
explicit direction that the clerk not accept a consent for filing
until all parties have consented.

Still another judge agreed that this is not a national rule
problem, “but we may not know enough.” Rule 73 in its present form
is consistent with the statute. Perhaps we need a rule that makes
sure local practices are consistent with Rule 73 and the statute.
But it was suggested that the Committee should be cautious about
adopting rule text designed only to doubly ensure local compliance
with the rule.

Yet another suggestion returned to the original proposal: the
problem lies with the CM/ECF system.
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A judge suggested that this problem has generated a lot of
Committee discussion. It should remain on the table. If it proves
to be a widespread problem, the Committee should try to find a
rule that brings practice into better compliance with § 636.

A Jjudge suggested that her court has a local rule like the
D.D.C. rule, “but parties find a way to tell you. They put it in
pretrial submissions even though we tell them not to. We see that
with attorneys -- they want you to have that information.”

Another committee member offered two observations: (1) Is
this problem susceptible to solution by a national court rule?
“Probably not.” (2) But it should remain on the agenda so the
Committee can reach out to those who may be able to improve the
technology. Another member agreed that this topic should remain on
the agenda for further assessment, but asked who should undertake
the task?

A judge suggested that it 1s a question of gathering
information. “If it’s considered a problem, we probably can find
rule language to increase compliance.”

Another judge suggested that it may be possible to come up
with rule language that helps court clerks to keep pro se litigants
from violating the anonymity requirement. But a rule cannot stop
lawyers from deliberate disclosures by other means.

Further inquiries were encouraged. Committee members were
encouraged to talk with their own district clerks to see what they
do. Local rules may be assembled. And Judge Boal will reach out to
the Federal Magistrate Judges Association.

Actual Knowledge, not Service

Proposal 21-CV-K suggests adding a new Rule 4 (c) (4) to provide
that service need not be made on a party that has actual knowledge
of the suit and either possesses a copy of the complaint or has
PACER access to it. The proposal rests on the proposition that the
goal of service is to provide knowledge of the action, and actual
knowledge gained by other means serves that purpose. Confidence is
expressed that courts have ample means to resolve disputes about
actual knowledge. A potential problem of integrating this approach
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with the Rule 4 (m) provisions that require service within 90 days
is noted, but not resolved.

Brief discussion reflected deep doubts about the task of
resolving disputes about actual knowledge. And a fine point was
noted -- the time to remove is set by 28 U.S.C. § 1446(b) (1) at
“"30 days after receipt by the defendant, through service or
otherwise, of a copy of the initial pleading,” etc. In Murphy
Brothers, 1Inc.v. Michetti Pipe Stringing, Inc., 526 U.S. 344
(1999), the Court ruled that delivering a copy of the file-stamped
complaint by fax was not a substitute for formal service in
triggering the time to remove, because relying on this informal
trigger contradicts “a bedrock principle: An individual or entity
named as a defendant is not obliged to engage in litigation unless
notified of the action, and brought under the court’s authority,
by formal process.” That does not seem to fit comfortably with the
proposal that PACER access can substitute for actual receipt.

The Committee voted without dissent to remove this item from
the agenda.

Set Time to Decide

Proposal 21-CV-M, submitted by a dissatisfied 1litigant,
suggests adoption of Civil and Appellate Rules that require that
all potentially dispositive motions be decided within a set period
after final submissions are due. The proposal would be satisfied
by a particular period, whether it be 30 days, 60 days, 90 days,
or something else. The Appellate Rules Committee has already
rejected this proposal.

Brief discussion noted that a few statutes set time limits
for decisions. They have created genuine problems. Courts believe
that competing docket priorities are far too complex, and that it
is impossible to adjust for the regular but individually
unpredictable emergence of matters that require urgent immediate
attention.

The Committee voted without dissent to remove this item from
the agenda.
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Rule 26 (a) (1): Expanded Initial Disclosures

Proposal 21-CV-X suggests expansion of the information that
must be provided by initial disclosures under Rule 26 (a) (1) (A) (i) .
The rule now requires a party to disclose “the name * * * of each
individual likely to have discoverable information -- along with
the subjects of that information -- that the disclosing party may
use to support its claims or defenses.” The proposal suggests that
the rule provides an incentive, taken up in practice, to name as
many individuals as possible while providing as little meaningful
information as possible, forcing opposing counsel to guess which
witnesses should be deposed. The rule should be amended to require
a summary of the facts and lay opinions that the witness will
provide. Rule 26(g) would Dbe amended 1in parallel to require
reasonable inquiries be made about a witness before disclosing the
witness.

This proposal would dramatically expand current initial
disclosure practice. Timing it to the progress of an action from
initiation on could be difficult, particularly for defendants who
may have no opportunity to search out witnesses until served with
process. If this topic is to be taken up, it should be as part of
the Committee’s study of results from the Mandatory Initial
Discovery pilot projects.

The Committee voted without dissent to remove this proposal
from the agenda.

Mandatory Initial Discovery Pilots

Dr. Lee reported that the attorney surveys of experiences
with the mandatory initial discovery pilot projects continue. The
final survey will be launched soon. Not all cases will have closed
by now, but the project will proceed to put together what
information has been gathered.

“There will be a lot of information. We have nearly 3,000
attorney evaluations.” And there are extensive data on time to
disposition; in the Northern District of Illinois, where some
judges did not participate in the pilot project, comparisons can
be made between cases in the project and cases not in the project.
All judges participated in Arizona, but before-and-after
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comparisons can be made. And there is a lot of docket information
that describes what the cases look like.

Judge Dow concluded the meeting by noting that the next
meeting is scheduled for October 12 at the Administrative Office
in Washington, D.C., and expressing the hope that the pandemic
will have receded to a point that permits another in-person
meeting.

Respectfully submitted,

Edward H. Cooper
Reporter
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6. Proposed Amendments to Rules 16(b)(3) and 26(f)(3) (privilege logs)

The Discovery Subcommittee (David Godbey, Chair, Jennifer Boal, Ariana Tadler, Helen
Witt, Joseph Sellers, David Burman, and Carmelita Shinn) recommends forwarding the proposed
amendments to Rules 26(f) and 16(b) presented below to the Standing Committee for publication
for public comment in August 2023.

These amendment proposals deal with what is called the “privilege log” problem. Before
1993, Rule 26(b)(1) exempted privileged materials from discovery, and Rule 26(b)(3) did the same
for work product materials, but no rule required producing parties to declare that they had withheld
responsive materials, much less provide any details about those materials or the ground for
declining to produce them.

Rule 26(b)(5)(A) addressed that problem and directed that a producing party must
expressly state that responsive materials had been withheld on grounds of privilege and describe
the materials in a manner that would “enable other parties to assess the claim.” The Committee
Note to the amendment said that the method of providing such particulars could vary depending
on the circumstances of the given case.

Despite that comment in the Committee Note, some courts adopted the “privilege log” idea
that had originally developed in litigation under the Freedom of Information Act for practice under
Rule 26(b)(5)(A). In many cases, that approach worked reasonably well, but in some it imposed
considerable burdens.

These burdens escalated as digital communications supplanted other means of
communication. The volume of material potentially subject to discovery escalated, and the cost of
preparing a privilege log for all of them also escalated. Nevertheless, there were also regular
objections that these very expensive and voluminous lists did not really provide the needed
information.

In 2020, proposals were submitted to the Advisory Committee supporting re-examination
of Rule 26(b)(5)(A). One idea was that the rule should provide that it was sufficient for the
producing party simply to identify “categories” of materials withheld on grounds of privilege. The
burdens of current privilege log practice were emphasized.

After these issues were introduced at the October 2020 meeting of the Advisory
Committee, a new Discovery Subcommittee (members identified above) was formed and it began
intense work on this project. In June 2021, it issued an informal invitation for comment on the
pertinent issues and received more than 100 comments. Summaries of these comments were
included at pp. 213-46 of the agenda book for the Committee’s October 2021 meeting.

In addition, the Subcommittee received presentations from members of the National
Employment Lawyers’ Association, the American Association for Justice, and Lawyers for Civil
Justice about experience under current Rule 26(b)(5)(A). Retired Magistrate Judge John Facciola
(D.D.C.) and Jonathan Redgrave also organized a two-day Symposium on the Modern Privilege
Log that was attended (virtually) by members of the Subcommittee.
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This extensive input made a number of things clear. One was that there seemed to be a
rather pervasive divide between what might be called the “requesting” and “producing” parties.
The former frequently argued that detailed logs were critical to permit effective monitoring of
withholding on grounds of privilege and leveled charges of frequent over-withholding. Attorneys
who routinely made production demands urged that without the detail provided by document-by-
document logs they could not evaluate privilege claims, and also reported that producing parties
often abandoned claims of privilege when those were challenged, and that judges often rejected
the claims even when they were not abandoned.

Attorneys who are usually on the producing side emphasized the great cost and difficulty
of creating logs, even when the other side thereafter pronounced them inadequate. From their
perspective, too often requesting attorneys used the privilege log expectation as a club, either to
obtain a desired concession in regard to other discovery or to impose added costs on the producing
parties. They also emphasized that it was often possible to devise categories of materials that could
be exempted from any listing requirement in light of the issues involved in a given case, thereby
reducing the burden of logging.

Another point that became clear was the great variety in the cases governed by Rule
26(b)(5)(A). The original proposals for amendment came from those principally involved in
commercial litigation and often focused mainly on the attorney-client privilege and work product
protection. But the comments submitted in response to the invitation for public comment showed
that the rule was important in very different sorts of cases. One example raised in several comments
was an excessive force suit against the police. Such cases might involve very different privileges
from those that matter in commercial litigation, meaning that the information pertinent to privilege
claims would perforce be different. Another category brought to the Subcommittee’s attention due
to the public comment already received was medical malpractice -- again involving a very different
set of privilege criteria.

Yet another point that emerged from this study was the recurrent reality that delivery of a
privilege log shortly before the close of discovery could be a recipe for chaos. Resolving any
privilege disputes that emerged only at that point could disrupt trial preparation or require that
discovery be redone. It would be far better to unearth these issues early on, permitting the parties
to work them out or, at least, get them resolved by the court in a timely manner.

Perhaps the most pertinent point was that one size would not fit all cases. Some cases
involved only a limited number of withheld documents; for those cases a “traditional” document-
by-document privilege log might work fine. Depending on the nature of the privileges likely to be
asserted, the specifics necessary in one case might have little to do with the specifics important in
another case. Often the type of materials involved and the manner of storage of those materials
could bear on the information needed to evaluate a privilege claim.

Taking account of these aspects of the information it obtained through its outreach, the
Subcommittee concluded that trying to amend Rule 26(b)(5)(A) and prescribe an all-purpose
solution to the variegated problems of claiming privileges with regard to variegated materials
would not work.
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Instead, what emerged was a consensus that the most beneficial rule amendment would be
one that would make the parties focus carefully at the outset of litigation on the best method for
compliance for their case and also that they apprise the court of their proposed method for
complying with the rule, and also focus on the timing of that activity. None of this interaction will
solve all problems that claims of privilege present, but the Subcommittee is convinced that these
small additions to Rules 26(f) and 16(b) promise to significantly reduce difficulties that have
occurred due to the requirements of Rule 26(b)(5)(A).

By the time the whole Committee met in March, this Subcommittee had come close to
agreement on rule language, but because the MDL Subcommittee was then considering possible
amendments to the same rules it seemed wiser to defer presentation of the privilege log package.
Since then, as explored elsewhere in this agenda book, the MDL Subcommittee has shifted its
focus to a possible new Rule 16.1.

Accordingly, by consensus the Subcommittee now proposes that the Advisory Committee
recommend publication for public comment of the preliminary draft of the rule amendments set
out below.

Rule 26. Duty to Disclose; General Provisions Governing Discovery
% %k ok ok o3k

) Conference of the Parties; Planning for Discovery.
% %k ok ok o3k

3) Discovery Plan. A discovery plan must state the parties’ views and proposals on:

% %k ok ok 3k

(D) any issues about claims of privilege or of protection as trial-preparation
materials, including the timing for and method to be used to comply with
Rule 26(b)(5)(A) and — if the parties agree on a procedure to assert these
claims after production — whether to ask the court to include their agreement
in an order under Federal Rule of Evidence 502.

% %k ok ok 3k

COMMITTEE NOTE

Rule 26(f)(3)(D) is amended to address concerns about application of the requirement in
Rule 26(b)(5)(A) that producing parties describe materials withheld on grounds of privilege or as
trial-preparation materials. Compliance with Rule 26(b)(5)(A) can involve very large costs, often
including a document-by-document “privilege log.” Those logs sometimes may not provide the
information needed to enable other parties or the court to assess the justification for withholding
the materials, or be more detailed and voluminous than necessary to allow the receiving party to
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evaluate the justification. And on occasion, despite the requirements of Rule 26(b)(5)(A),
producing parties may over-designate and withhold materials not entitled to protection from
discovery.

This amendment provides that the parties must address in their discovery plan the question
how they will comply with Rule 26(b)(5)(A), and report to the court about this topic. A companion
amendment to Rule 16(b)(3)(B)(iv) seeks to prompt the court to include provisions about
complying with Rule 26(b)(5)(A) in scheduling or case management orders.

Requiring this discussion at the outset of litigation is important to avoid problems later on,
particularly if objections to a party’s compliance with Rule 26(b)(5)(A) might otherwise emerge
only at the end of the discovery period.

This amendment also seeks to grant the parties maximum flexibility in designing an
appropriate method for identifying the grounds for withholding materials, and to prompt creativity
in designing methods that will work in a particular case. One matter that may often be valuable is
candid discussion of what information the receiving party needs to evaluate the claim. Depending
on the nature of the litigation, the nature of the materials sought through discovery, and the nature
of the privilege or protection involved, what is needed in one case may not be necessary in another.
No one-size-fits-all approach would actually be suitable in all cases.

From the beginning, Rule 26(b)(5)(A) was intended to recognize the need for flexibility.
The 1993 Committee Note explained:

The rule does not attempt to define for each case what information must be provided
when a party asserts a claim of privilege or work product protection. Details
concerning time, persons, general subject matter, etc., may be appropriate if only a
few items are withheld, but may be unduly burdensome when voluminous
documents are claimed to be privileged or protected, particularly if the items can
be described by categories.

Despite this explanation, the rule has not been consistently applied in a flexible manner, sometimes
imposing undue burdens. And the growing importance and volume of digital material sought
through discovery have compounded these difficulties.

But the Committee is also persuaded that the most effective way to solve these problems
is for the parties to develop and report to the court on a practical method for complying with Rule
26(b)(5)(A). Cases vary from one another, in the volume of material involved, the sorts of materials
sought, and the range of pertinent privileges.

In some cases, it may be suitable to have the producing party deliver a document-by-
document listing with explanations of the grounds for withholding the listed materials.

As suggested in the 1993 Committee Note, in some cases some sort of categorical approach

might be effective to relieve the producing party of the need to list many withheld documents.
Suggestions have been made about various such approaches. For example, it may be that
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communications between a party and outside litigation counsel could be excluded from the listing,
and in some cases a date range might be a suitable method of excluding some materials from the
listing requirement. Depending on the particulars of a given action, these or other methods may
enable counsel to reduce the burden and increase the effectiveness of complying with Rule
26(b)(5)(A). But the use of categories calls for careful drafting and application keyed to the
specifics of the action.

In some cases, technology may facilitate both privilege review and preparation of the
listing needed to comply with Rule 26(b)(5)(A). One technique that the parties might discuss in
this regard is whether some sort of listing of the identities and job descriptions of people who sent
or received materials withheld should be supplied, to enable the recipient to appreciate how that
bears on a claim of privilege. Current or evolving technology may offer other solutions.

Requiring that this topic be taken up at the outset of litigation and that the court be advised
of the parties’ plans in this regard is a key purpose of this amendment. Production of a privilege
log near the close of the discovery period can create serious problems. Often it will be valuable to
provide for “rolling” production of materials and an accompanying listing of withheld items. In
that way, areas of potential dispute may be identified and, if the parties cannot resolve them,
presented to the court for resolution. That resolution, then, can guide the parties in further
discovery in the action. In addition, that early listing might identify methods to facilitate future
productions.

Early design of methods to comply with Rule 26(b)(5)(A) may also reduce the frequency
of claims that producing parties have over-designated responsive materials. Such concerns may
arise, in part, due to failure of the parties to communicate meaningfully about the nature of the
privileges and materials involved in the given case. It can be difficult to determine whether certain
materials are subject to privilege protection, and candid early communication about the difficulties
to be encountered in making and evaluating such determinations can avoid later disputes.

Rule 16. Pretrial Conferences; Scheduling; Management

%k ok ok ok ok

(b) Scheduling and Management.

sk ok ok ok ok
3) Contents of the Order.
kosko ok ok ok
(B)  Permitted Contents.
koskosk ok ok
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(iv)  include the timing for and method to be used to comply with
Rule 26(b)(5)(A) and any agreements the parties reach for asserting
claims of privilege or of protection as trial-preparation material after
information is produced, including agreements reached under
Federal Rule of Evidence 502;

COMMITTEE NOTE

Rule 16(b) is amended in tandem with an amendment to Rule 26(f)(3)(D), which directs
the parties to discuss the method to be used to comply with Rule 26(b)(5)(A) in the action, and to
report to the court about that issue. In addition, two words -- “and management” -- are added to
the title of this subdivision in recognition that it contemplates that the court will in many instances
do more than establish a schedule in its Rule 16(b) order; the focus of this amendment is an
illustration of such activity.

The amendment to Rule 26(f)(3)(D) directs the parties to discuss and include in their
discovery plan a method for complying with the requirements in Rule 26(b)(5)(A). It also directs
that the discovery plan address the timing for compliance with this requirement, in order to avoid
problems that can arise if issues about compliance emerge only at the end of the discovery period.

Early attention to the particulars on this subject can avoid problems later in the litigation
by establishing case-specific procedures up front. It may be desirable for the Rule 16(b) order to
provide for “rolling” production that may identify possible disputes about whether certain withheld
materials are indeed protected. If the parties are unable to resolve those disputes between
themselves, it is often desirable to have them resolved at an early stage by the court, in part so that
the parties can apply the court’s resolution of the issues in further discovery in the case.

Because the specific method of complying with Rule 26(b)(5)(A) depends greatly on the
specifics of a given case -- type of materials being produced, volume of materials being produced,
type of privilege or protection being invoked, and other specifics pertinent to a given case -- there
is no overarching standard for all cases. For some cases involving a limited number of withheld
items, a simple document-by-document listing may be the best choice. In some instances, it may
be that certain categories of materials may be deemed exempt from the listing requirement, or
listed by category. In the first instance, the parties themselves should discuss these specifics during
their Rule 26(f) conference; these amendments to Rule 16(b) permit the court to provide
constructive involvement early in the case. Though the court ordinarily will give much weight to
the parties’ preferences, the court’s order prescribing the method for complying with Rule
26(b)(5)(A) does not depend on party agreement.
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7. Rule 42 Subcommittee (Hall v. Hall)

Rule 42(a) came onto the Advisory Committee’s agenda after the Supreme Court decided
in Hall v. Hall, 138 S.Ct. 1118 (2018), that when separate actions are consolidated under that rule,
the time to appeal begins to run in any of the consolidated actions when a final judgment is entered
in that action, without regard to the fact other consolidated actions remain pending in the district
court. The Court had earlier made a similar ruling regarding MDL proceedings, holding that a final
judgment in any action centralized in an MDL would be immediately appealable even though the
MDL proceedings continued for the other actions transferred by the Panel on Multidistrict
Litigation. Gelboim v. Bank of America Corp., 574 U.S. 405 (2015).

Before the Hall v. Hall decision, the courts of appeals had taken varying approaches to the
timing of appeals in consolidated actions when one reached final judgment but others did not.
Some adopted the interpretation later embraced by the Supreme Court -- that separate actions are
separate for purposes of timing of appeal whether or not they have been consolidated. Others took
different approaches.

The Supreme Court recognized that a rule amendment could change its Hall v. Hall
interpretation of the current rule, and premised its interpretation on what it found to have been
practice in the federal courts regarding consolidated cases for more than 200 years. Thus, it was
not a decision that articulated a principle that would stand in the way of a rule amendment to
change the practice going forward. The Appellate Rules Committee also considered the question,
noting concern about the risk of a trap for the unwary should the time to appeal elapse before a
litigant knew the time was ripe.

An inter-committee Rule 42 Subcommittee (sometimes called the Hall v. Hall
Subcommittee) was formed, chaired by Judge Rosenberg. It determined that it would be important
to determine how frequently the Hall v. Hall type problem -- final judgment entered in one
consolidated action before other actions within the consolidation reached final judgment -- and in
particular whether it seemed that the rule announced in Hall v. Hall had or might have trapped
some unwary litigants.

FJC Research undertook what turned out to be a very challenging empirical project to
identify district court cases in which Rule 42(a) consolidation had occurred and then attempt to
determine whether there was any indication that before Hall v. Hall, the diverging interpretations
of the timing rule had defeated appellate review where sought. The challenging problem was to
identify consolidated cases, which the federal courts do not track as a category. That meant that
hundreds of thousands of cases had to be reviewed during the first phase of the research. Eventually
it emerged that some 2.5% of civil case filings seemed to involve a Rule 42(a) order, and that
around 2% of those consolidated matters involved final judgments in some but not all consolidated
cases. But in none of those cases was there a timeliness of appeal problem.

A second phase research effort was undertaken to examine post-Hall cases. This time, the
focus was only on cases that were appealed, a much smaller number. It revealed that 3.5% of those
cases involved Rule 42(a) consolidation. Among those consolidated cases, about 6% involved a
final judgment in one but not all of the consolidated cases. Thus the number of cases that might
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present the Hall v. Hall problem was extremely small. But there was no instance in which appeal
rights were lost under the Hall v. Hall rule.

The Subcommittee met via Zoom on Aug. 8, 2022, and concluded unanimously that there
is no reason to proceed with an amendment to Rule 42(a). No problems with operation of the rule
as interpreted by Hall v. Hall were found. Amending the rule to confirm what Hall v. Hall already
said seemed not to be useful. Indeed, it might even introduce uncertainty because it might require
specifying which district court actions that qualify as “consolidation” (e.g., “consolidation for all
purposes,” ‘“consolidation only for pretrial purposes,” “consolidation only for discovery,”
“consolidation only for trial”) trigger a change in the timing of appeal. Accordingly, the unanimous
decision was to recommend that the topic be dropped from the Advisory Committee agenda.

Included in this agenda book as background are (1) the notes of the Subcommittee’s Aug. 8

Zoom meeting, and (2) the FJC May 2022 report Federal Rule of Civil Procedure 42(a)
Consolidation, Appellate Finality, and Hall v. Hall.
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Appendix to Item 7 - Rule 42 Subcommittee (Hall v. Hall)

Notes of Zoom Meeting
Rule 42(a) Subcommittee
Aug. 8,2022

The Rule 42(a) Subcommittee met via Zoom on Aug. 8, 2022. Participating were Judge
Robin Rosenberg (Chair, Subcommittee); Judge Kent Jordan, Judge Catherine McEwen, Dean
Benjamin Spencer, Emery Lee (FJC), Prof. Edward Hartnett (Reporter, Appellate Rules
Committee), Prof. Richard Marcus (Assoc. Reporter, Civil Rules Committee), and H. Thomas
Byron and Allison Bruff of the Administrative Office.

The meeting was introduced as the final meeting before the fall Advisory Committee
meetings. This Subcommittee’s work has fallen mainly to the FJC, which undertook a two-phase
project. That project was a challenge because the courts do not customarily track consolidation in
civil cases. The FJC work involved a first phase that sought out examples of consolidated cases
among district court files and proved very challenging. Then a second phase focused on cases in
which an appeal was filed, and then sought to identify those which had been consolidated.

The bottom line on the FJC research is that there are very few instances of appeals in
consolidated cases -- some 3.5% of civil case appeals in 2019-20. Among those, “original action
final judgments” (OAFIJs), the source of the problem addressed in Hall v. Hall, appeared in about
6% of consolidated cases identified in the appellate docket search. Put another way, they
constituted some 6% of the 3.5% of civil case appeals identified in phase two of the FJC research
-- or 0.2% (1 in 500). This small collection of cases was examined, and several were found to be
in an “odd procedural posture.”

For purposes of this Subcommittee’s work, the practical conclusion is that appeals in
consolidated cases are rare, and entry of an OAFJ (the Hall v. Hall situation) is a rare event among
those cases. (Note that MDL proceedings were not included in this research effort.)

Additionally, it seemed as though litigants were adhering to the rule announced in Hall v.
Hall even in circuits that had taken a different view before the Supreme Court ruling. In those
circuits, a “premature” appeal could lead to dismissal of the appeal, but there were no instances of
dismissal of an appeal on the ground that review should have been sought after entry of an OAFJ
but was instead deferred until final judgment was entered in all consolidated cases. “Nobody lost
any appeal rights due to the Hall v. Hall rule.”

It was suggested that good lawyers were quite alert to guard against losing appeal rights by
waiting too long to seek review. Indeed, Hall v. Hall itself illustrated that point. There the existing
Third Circuit caselaw led to the conclusion the appeal was premature, but that did not deter counsel
from seeking review. Another example was what happens in bankruptcy courts. Lawyers in those
proceedings are cautious, and not shy about seeking review. This was not a problem before Hall
v. Hall. Indeed, at least in the Sixth Circuit it was noted that some district courts flag the running
of review time in orders that trigger a right to appeal.

The topic of disseminating information about the rule in Hall v. Hall was discussed. One
suggestion was to include some sort of flag in the next edition of the Manual for Complex
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Litigation. It was noted that in the Seventh Circuit there is an online set of pointers for appellate
attorneys that includes an alert about this situation.

A note of caution was raised -- though this seems a small number of cases, it’s useful to
keep in mind that it may be a higher number than the number of civil cases that actually go to trial.
This discussion called to mind a possible clarification of Rule 42(a)(2) included in the agenda book
for the Nov. 2018 Civil Rules meeting:

(2) consolidate the actions, but the actions remain separate for purposes of [final judgment]
appeal;

An immediate reaction to this idea was that including the bracketed “final judgment”
qualification might invite difficulties for those who want to seek appellate review. Another point
was that the FJC report shows that “consolidation” can take many flavors -- “consolidated for all
purposes,” “consolidated for purposes of discovery,” “consolidated only for trial,” etc. Such an
addition to Rule 42(a) might be incomplete unless it specified which Rule 42(a) consolidations
end the separateness of the cases. In its Gelboim ruling regarding immediate appeal from a final
judgment in one action included in an MDL proceeding, the Supreme Court did include a footnote
suggesting that an “all-purpose consolidation” would change the timing of appeal under § 1291.

So merely saying “consolidated” could invite confusion.

29 ¢¢

One member of the Subcommittee reacted that there seemed no reason to try to change the
rule adopted in Hall v. Hall, but also no reason to amend Rule 42(a) to insert that point into the
rules. There was brief discussion about whether a Committee Note could be promulgated to make
the point without any rule change, but the rule is that Committee Notes are only permitted when
rules are amended.

The question was called, and the unanimous view was that the Subcommittee recommend

that no change be made to Rule 42(a) and that the matter be dropped from the Advisory
Committees’ agendas.
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Federal Rule of Civil Procedure 42(a) Consolidation,
Appellate Finality, and Hall v. Hall

Prepared for the Judicial Conference Advisory Committees on
Appellate and Civil Rules

Emery G. Lee II1

May 2022

This Federal Judicial Center publication was undertaken in furtherance of the Center’s statutory mission to conduct
and stimulate research and development for the improvement of judicial administration. While the Center regards the
content as responsible and valuable, this publication does not reflect policy or recommendations of the Board of the
Federal Judicial Center.

This report was produced at U.S. taxpayer expense.
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Executive Summary

A joint subcommittee of the Judicial Conference Advisory Committees on Appellate and Civil
Rules requested a study on potential problems arising from the Supreme Court’s 2018 decision in
Hall v. Hall." Hall held that consolidation of civil cases pursuant to Fed. R. Civ. P. 42(a) does not
alter the independent nature of the actions for purposes of appellate finality. Under Hall, a case in
a consolidation may become immediately appealable even when other cases in the consolidation
remain pending in district court. The study examines the incidence of consolidated cases in the
district courts with a focus on how often “original action final judgments” (OAFJs) create
scenarios in which litigants may lose their appeal rights because of confusion about when to file a
notice of appeal.

Two separate phases of the study were conducted. The first phase searched the dockets of all
civil filings in 2015-2017 for Rule 42 consolidations to identify potential OAFJs. The key findings
of the first phase:

e Rule 42 consolidation was ordered in 2.5% of civil case filings during the study period.

e OAF]Js potentially raising Hall concerns occurred in about 2% of sampled consolidations.

¢ In none of the OAFJs examined did a litigant file an untimely appeal.

The second phase searched the dockets of civil filings in which an appeal was filed in 2019—

2020 to identify additional potential OAFJs. It found:

e 3.5% of civil cases appealed in 2019-20 had been consolidated pursuant to Rule 42(a) in
the district court.

e That estimate of 3.5% should be interpreted as a kind of upper bound, as it excludes
criminal appeals and multiple appeals from a single district-court case.

e OAFJs occurred in about 6% of sampled consolidated cases identified in the appellate
search.

e There was some confusion about timeliness of the notice of appeal in two cases in the
sample, although neither instance unambiguously presents a Hall problem.

Practical problems related to confusion over when to file a notice of appeal are difficult to
identify empirically, as they occur only when two relatively rare events to arise in the same case—
a Rule 42(a) consolidation followed by an OAFJ—as well as the filing of an appeal (which is also
relatively rare in civil cases). Neither phase of the research provides support for the view that the
Hall immediate-appeals rule has resulted in widespread losses of appeal rights

1. Hall v. Hall, - U.S. -, 138 Sup. Ct. 1118 (2018).

i1
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Background

In Hall v. Hall,? the Supreme Court held that consolidation of cases in district court pursuant to
Fed. R. Civ. P. 42(a) does not affect the cases’ independent nature for purposes of the final judg-
ment rule regarding the timing of appeals. Regardless of what claims remain in other cases in the
consolidation, any judgment in the district court wholly terminating one of the consolidated cases
is final and appealable in that case.® Professor Bryan Lammon has described this as the
“immediate-appeals rule.”* Prior to the Court’s Hall decision, the immediate-appeals rule gov-
erned the timing for filing of appeals in only the First and Sixth Circuits.> The other circuits
followed a variety of approaches to appellate finality in consolidated cases, including the
“deferred-appeals rule,” the opposite of the immediate-appeals rule: a judgment in a consolidated
case was not appealable until all cases in the consolidation were resolved in the district court
(without a Rule 54(b) certification by the district court).®

The effect of the immediate-appeals rule is that any “original action final judgment” (OAFJ)
in a Rule 42(a) consolidation starts the clock for the filing of a timely notice of appeal, no matter
how long the remaining cases in consolidated action take to resolve. In some instances, then, Hall
could result in litigants losing their opportunity to appeal because of confusion over when to file a
notice of appeal. The Court’s unanimous opinion states that any potential difficulties arising from
the decision should be taken up by the rulemaking committees: “If . . . our holding in this case
were to give rise to practical problems for district courts and litigants, the appropriate Federal
Rules Advisory Committees would certainly remain free to take the matter up and recommend
revisions accordingly.”’

A joint subcommittee of the Advisory Committee on Civil Rules and the Advisory Committee
on Appellate Rules requested this Federal Judicial Center study to inform its Hall v. Hall
discussions.® The study’s goal was to identify examples of OAFJs and to estimate the incidence of
any Hall v. Hall problems in practice. For purposes of this study, an OAF]J is defined in terms of
the immediate-appeals rule. An OAFJ occurs when a court order effectively resolves all claims
raised in a civil action consolidated with one or more other civil actions pursuant to Rule 42(a),
prior to resolution of all claims raised in all the consolidated cases. Such an order likely represents
a final, appealable judgment in the original action and may create a situation in which an unwary
litigant loses the right to appeal by waiting to file the notice of appeal until the resolution of the
entire consolidation.

2. Hall v. Hall, -- U.S. --, 138 Sup. Ct. 1118 (2018).

3. In the typical civil case involving private parties, the notice of appeal must be filed within 30 days after entry
of the judgment. Fed. R. App. P. 4(a)(1).

4. Bryan Lammon, Hall v. Hall: A Lose-Lose Case for Appellate Jurisdiction, 68 Emory L.J. Online 1001, 1004
(2018-2019).

5. See id. n.16 (citing 1st and 6th Circuit cases).

6. See id. n.17 (citing 9th and 10th Circuit cases).

7. Hall, 138 Sup. Ct. at 1131.

8. My Center colleagues George Cort, Tim Lau, and Jason Cantone provided invaluable assistance in conducting
this research. The study design also benefited from input from members of the subcommittee and, especially, the
reporters.

1
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First Phase

Identifying Rule 42 Consolidations

To study the potential impact of Hall on consolidated civil actions, it was first necessary to identify
the universe of consolidated civil actions. At the outset of this study, little was known about the
incidence of Rule 42(a) consolidation in the district courts. The federal judiciary does not collect
or report data about Rule 42(a) consolidations in a systematic fashion. For this reason, compu-
terized searches of district court dockets were conducted for terms related to Rule 42(a) consoli-
dations and for case events and subtypes related to consolidation. The results of these two searches
were collated and then manually, and painstakingly, reviewed to identify cases in which a Rule
42(a) consolidation was ordered. This process excluded cases that were subject to multidistrict
litigation consolidations, which are consolidated pursuant to 28 U.S.C. § 1407 instead of Rule
42(a). Multidistrict consolidation is related but legally distinct from Rule 42(a) consolidation, as
it is governed by an earlier finality decision of the Supreme Court.’

This phase of the study included civil cases filed in 2015-2017 in all 94 districts. One caveat:
not all cases in these filing cohorts had terminated in the district court at the time of the computer-
ized searches in 2019-2020, so some of the cases filed in this period may have been consolidated
at some point after the computerized searches were conducted. This affects not only the study’s
estimates of the numbers of consolidated cases but also its findings on disposition types and times.

For the search period, 20,730 civil cases were classified as part of Rule 42 consolidations
(including lead and member cases). This estimate includes member cases filed in 2015-2017
consolidated with an earlier-filed or later-filed lead case. In terms of the incidence of consolidated
cases, the estimate translates to 2.5% of civil filings having been part of a Rule 42(a) consolidation.
This percentage was calculated using the overall figures from Table C-3, “U.S. District Courts—
Civil Cases Commenced,” for years ending December 31, 2015-2017, as the denominator.'® For
those three years there were 843,996 civil filings total.

For purposes of this phase of the study, each consolidation was assigned a lead case, which is
typically the case assigned as lead by the court or the first-filed case; the number of consolidations

is equal to the number of lead cases. The research identified 5,953 lead cases (and consolidations)
in the 2015-2017 study period.

Basic Information on Consolidated Cases

Districts with the largest numbers of Rule 42(a) consolidations: In general, the number of consoli-
dations in a district is largely a function of the district’s civil caseload. The 20 districts with the
largest number of consolidations (accounting for 62% of all consolidations) in the study period
are: Texas Eastern, New Jersey, California Central, New York Southern, Texas Southern, New
York Eastern, Illinois Northern, Louisiana Eastern, Pennsylvania Eastern, Texas Northern, Cali-

9. See Gelboim v. Bank of Am. Corp., 574 U.S. 405 (2015).
10. The data tables used may be retrieved at https://www.uscourts.gov/statistics-reports/caseload-statistics-data-
tables using the search function (Table C-3, reporting period terminating December 31).

2
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fornia Northern, Maryland, Florida Southern, Delaware, Texas Western, Nevada, Florida Middle,
Massachusetts, Georgia Northern, and Washington Western. The two districts at the top of the list,
Texas Eastern and New Jersey, have large numbers of consolidated patent actions, which explains
their prominence on the list.

Case types: Ten nature-of-suit codes accounted for more than half (58%) of all consolidated lead
cases: patent, 13%; civil rights (other), 7%; other contract actions, 6%; prisoner civil rights, 6%;
securities, 6%; bankruptcy appeals, 6%; motor vehicle personal injury, 4%; habeas corpus, 4%;
insurance, 4%; and consumer credit, 3%.

Some of these nature-of-suit codes are among the most common for all filings. For example,
the civil rights (other) code encompasses 28 U.S.C. § 1983 actions alleging violations of federal
rights under color of state law, one of the most common types of federal cases (7% of con-
solidations versus 5% of all cases). But, clearly, patent cases are much more common among
consolidated cases than among civil cases in general (13% of consolidations versus less than 2%
of all civil cases).

Disposition of lead cases: 84% of lead cases had terminated in the district court as of the time of
the analysis. About a third of terminated lead consolidated cases were coded as having settled in
the district court (32%). The next most common disposition types were other dismissal, 22%,
dismissed on motion, 13%, and voluntary dismissal, 10%. Other and voluntary dismissals are often
really settlements; the three dispositions added together account for 64% of dispositions. Unsur-
prisingly, trial dispositions (jury and bench trials) accounted for only 2% of lead case dispositions.

Disposition times: For lead cases only, the average time from filing to termination in the district
court was 517 days (17 months). Give that about one lead case in six was still pending as of the
search date, however, the average disposition times are probably longer than this estimate. For all
consolidated cases, the average time from filing to termination was considerably shorter, 379 days
(12.5 months). The shorter time for member cases reflects the common district-court practice of
closing the docket of member cases at the time of consolidation.

Incidence of OAFJs Among a Sample of Rule 42 Consolidations

This universe of 5,953 consolidations (consisting of 20,730 lead and member cases) was then used
as the sampling frame for the next part of the analysis. The sample was initially 400 consolidations,
randomly selected from a three-year termination cohort of lead consolidated cases, terminated
October 1, 2016—September 30, 2019. The sample includes 12% of the consolidations terminating
during this period. The Hall decision falls almost in the exact middle of that period, so there are
roughly 18 months of case filings pre-Hall and 18 months of case filings post-Hall. A small
number of sampled cases were excluded from the analysis because they were not, in fact, consoli-
dations or because the lead case in the consolidation was still pending in district court (most of the
loss of cases). That left 385 consolidations for analysis.

Table 1 shows the purpose of the consolidations, the average number of actions consolidated,
average times from filing of the lead case to entry of the first order for consolidation (few consoli-
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dations have more than one such order), and average disposition times of the lead cases in the
consolidations.

Table 1: Summary statistics for the sample of Rule 42 consolidations

Percentage of Average Mean from filing to Mean
Purpose of sy . . -
s N sampled number of consolidation order disposition
consolidation A . .
consolidations actions (days) time (days)
All purposes 107 28% 2.7 200.5 609.8
Discovery only 22 6% 2.5 230.2 692.9
Pretrial generally 66 17% 4.8 153.5 498.5
Trial only 2 1% 2.0 492.5 792.5
Very limited 3 1% 2.3 536.3 835.3
purposes
Unclear from 185 48% 2.2 214.6 584.9
order
All 385 100% 2.8 205.0 586.2

It appears to be relatively common for courts to order consolidation of cases without stating
the purposes (or scope) of the consolidation in the order. Almost half of the consolidation orders
in the sampled cases did not clearly indicate the purposes of the consolidation but simply ordered
“consolidation.” Rule 42(a)(2) authorizes district courts to “consolidate the actions,” and that is
how many of these orders were worded. When the order simply granted the motion, the motion
was checked to clarify the purpose of the consolidation. But the motions were also not specific in
many cases. These ambiguous instances may best be considered consolidations “for all purposes,”
especially when the court orders the member case closed (another common practice).

The average number of actions included in a consolidation was 2.8. The modal number of
actions included in a consolidation was two, observed in 75% of consolidations. The observed
increase in the average number of actions in a consolidation for “pretrial generally” (4.8) is because
this is the standard language used in Texas Eastern patent actions, which account for a relatively
large chunk of that row in the table.

On average, the lead case was consolidated with one (or more) member case(s) about 205 days
(6.7 months) after its filing date. The average disposition time for a lead case in a sampled consoli-
dated action was 586.2 days (19.3 months). The estimate from the sampled cases is longer, by
about two months (about 13% longer), than the average disposition time for all identified,
terminated consolidated lead cases (17 months).

Dispositions of lead consolidated cases. Table 2 summarizes the ultimate disposition of lead cases
in the consolidations. About 20% of lead cases are resolved by dispositive motion or trial; the rest
are resolved primarily by settlement. The settlement rate is 48%; if one includes the voluntary
dismissals as likely settlements, then the settlement rate is about 67%. Settlements here includes
class settlements and Fair Labor Standards Act collective settlements. The “other” category
includes orders affirming the bankruptcy court, remands to state court, and interdistrict transfers.
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If one were to compare these results to the disposition types reported for all lead consolidated
cases identified by the searches, settlements were still the most common disposition type, followed
by voluntary dismissals, which often are, in fact, private settlements in which settlement is not
reported to the court. The estimated settlement rate, combining the two, would be almost 70%.
Dispositions by motion (Rule 12 or summary judgment) accounted for 17% of the sampled lead
case dispositions, which is similar to the 13% rate for all identified lead cases. Trials accounted
for 3% of dispositions in the sample. Note that, in general, the manual classification process yields
better information on case disposition types than the categories reported by the courts. The courts’
use of catch-all “other” disposition codes, in particular, creates interpretative uncertainty when
using the courts’ disposition data.

Table 2: Dispositions of Lead Cases in the Sample

Percentage of Average Mean from filing to Mean
Disposition type N sampled number of consolidation order disposition
consolidations actions (days) time (days)
Settlement 183 48% 3.0 216.9 623.0
Voluntary 72 19% 2.8 178.7 517.8
dismissal
Rule 12 dismissal 32 8% 2.5 212.7 555.0
Summary 35 9% 2.4 190.1 651.3
judgment
Trial 12 3% 2.3 283.9 924.8
Other 51 13% 2.5 186.6 446.1
All 385 100% 2.8 205.0 586.2

Amended pleadings. An amended complaint was filed in 110, or in about 29%, of the consoli-
dations after the consolidation order. It seems to be a relatively common practice to order an
amended complaint after consolidation; this seems to be especially true in class actions. But amen-
ded pleadings are also a relatively common occurrence separate from the consolidation issue.

Number of consolidation orders. In almost all consolidations, there is just one consolidation order.
This makes sense given that the modal number of actions in a consolidation is two. A second
consolidation order can change the purpose of the consolidation (actions consolidated for discov-
ery only may be ordered consolidated for trial, for example) or may add later-filed actions to the
consolidation. There was more than one consolidation order in 27 (7%) of the sampled lead cases.

Deconsolidation/severance of actions. Deconsolidation orders or orders to sever consolidated
cases were relatively uncommon, observed in 11 (3%) of the sampled consolidations. The Can Do
Air case described in the next section of the report is an example of a consolidated action ordered
to proceed on a deconsolidated basis.
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Information on the OAFJs in the Sample

Nine OAFJs were identified in this sample of 385 consolidations, which translates to a rate of
2.3%. Of course, there are many more consolidated cases than consolidations. In this sample of
385 consolidations, there was a total of 1,078 actions. To provide a very rough estimate, the
percentage of consolidated cases that resulted in an OAFJ was 0.8% (9/1,078).

In three of these nine instances, which are described first, no appeal followed the OAFJ; in six
instances, there was a timely appeal of the OAFJ. In the six consolidations in the sample that
presented potential Hall issues, then, no party lost its right to appeal through confusion over when
to file the notice of appeal. Five of these OAFJs occurred before Hall was decided on March 27,
2018, and one after. (Strangely enough, the dates of the Indian Harbor case described infra
sandwich the date on which Hall was decided—the granting of summary judgment ordered just
before Hall was decided and the notice of appeal filed just after Hall was handed down.) Although
it is unwise to generalize from just six instances, it appears that litigants acted as though Hall’s
immediate-appeals rule governed prior to the decision, even in circuits that applied different
finality rules in consolidated cases prior to Hall."!

No Appeal Filed (3 instances)

3d Circuit (1)

Wojak v. Borough of Glen Ridge (D.N.J. 2:16-cv-1605, filed Mar. 23, 2016) consolidated with
Sanders v. Borough of Glen Ridge (D.N.J. 2:16-cv-8106, filed Nov. 1, 2016). Regulatory takings
actions (regarding the drawing of school district boundaries) consolidated “for discovery and trial”
on March 31, 2017. The district court dismissed all the claims in the Sanders action on February
15, 2018. No notice of appeal was filed. The Wojak action settled on April 5, 2019.

4th Circuit (1)

Kafka v. Hess (D. Md. 1:16-cv-1757, filed May 31, 2016) consolidated with Hess v. Kafka (D.
Md. 1:16-cv-2789, filed Aug. 8, 2016). In this family dispute, Kafka filed a one-count declaratory
judgment action against Hess in district court. Hess later filed against Kafka in state court; that
case was removed to federal court and consolidated with the earlier filed case on November 11,
2016. The district court granted summary judgment in Kafka on June 6, 2017. No notice of appeal
was filed. The Hess action was dismissed (by stipulation) in September 2017.

6th Circuit (1)

Browning v. University of Findlay (N.D. Ohio 3:15-cv-2687, filed Dec. 23, 2015) consolidated with
Allstate Indemnity Co. v. Browning (N.D. Ohio 3:18-cv-1097, filed May 14, 2018). Students ex-
pelled from the university sued it and other defendants for defamation. In a separate action, one of

11. The sampled cases did not include any OAFJ examples from the First, Seventh, Eighth, Ninth, Tenth,
Eleventh, or D.C. Circuits. This means only that there were none in the sampled cases, not that there were none in
these circuits during the study period.
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the defendants’ insurers filed a lawsuit in state court seeking a declaratory judgment that it was not
obligated to defend or indemnify the defendant in the defamation action. The two actions were con-
solidated on July 24, 2018, after the insurer’s case was removed to federal court. The insurer moved
for summary judgment, which was granted on February 21, 2019. No notice of appeal was filed. The
Browning action settled and was closed on April 2, 2019. Interestingly, another insurer, State Farm,
intervened in the lead case and obtained summary judgment on September 25, 2018; that judgment
was certified for appeal pursuant to Rule 54(b), although it does not appear to have been appealed.

Appeal Filed (6 instances)

2d Circuit (2)

Document Technologies, Inc. v. West (S.D.N.Y. 1:17-cv-02405, filed Apr. 3, 2017) consolidated
with Document Technologies, Inc. v. LDiscovery, LLC (S.D.N.Y. 1:17-cv-03433, filed May 9,
2017), and Document Technologies, Inc. v. Hosford (S.D.N.Y. 1:17-cv-03917, filed May 4, 2017).
These cases stem from dispute over trade secrets and employment agreements; the three lawsuits
were originally filed in different districts. After the cases were transferred to the Southern District
of New York and consolidated, the district court dismissed LDiscovery, the action originally filed
in the Eastern District of Virginia (judgment entered July 24, 2017), and the plaintiffs appealed
(notice of appeal filed Aug. 23, 2017). The court of appeals affirmed on May 15, 2018. The other
actions were stayed pending arbitration and later voluntarily dismissed on October 15, 2018.

Galanova v. Roberts (E.D.N.Y. 1:17-cv-03179, filed May 25, 2017) consolidated with
Galanova v. Portnoy (E.D.N.Y. 1:17-cv-3212, filed June 1, 2018). Roberts is a pro se civil rights
action; the court sua sponte consolidated it with the similar Portnoy case on June 6, 2018. The
court granted the defendants’ motion to dismiss the federal claims in Portnoy on August 13, 2018;
the court declined to exercise supplemental jurisdiction over the remaining state claims and entered
judgment. The plaintiff filed a notice of appeal of this order on September 10, 2018. The district
court dismissed the other case and subsequently entered judgment on October 26, 2018; a notice
of appeal of that order was filed on the same date. (The court of appeals consolidated these appeals,
which were later (on June 21, 2019) dismissed because the appellant failed to file a brief.)

3d Circuit (1)

Kamalv. J. Crew Group, Inc. (D.N.J. 2:15-cv-190, filed Jan. 1, 2015) consolidated with Parker v.
J. Crew Group, Inc. (D.N.J. 2:17-cv-1214, filed Feb. 22, 2017). Kamal, a Fair and Accurate Credit
Transactions Act action, was filed in federal district court. A similar case, Parker was filed in
[llinois state court, removed to federal court, and then transferred to the District of New Jersey.
The two cases were consolidated on May 1, 2017. By the time Parker arrived in New Jersey, the
district court was preparing to dismiss the Kamal case on a Rule 12(b)(1) motion (lack of Article
III standing), which it did on June 6, 2017. Parker was ordered deconsolidated on the same day
and later remanded to state court on January 11, 2018. The Kamal plaintiffs filed a notice of appeal
within 30 days on June 20, 2017. The court of appeals (per Scirica, J.) affirmed the dismissal but
remanded to the district court to amend its dismissal from “with prejudice” to “without prejudice.”
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Walking through the door opened by the Third Circuit, the Kamal plaintiffs filed a third amended
complaint on May 14, 2019, long after the Parker case had been remanded. That complaint was
again dismissed by the district court on September 10, 2019, and an appeal of that order was filed
November 6, 2019 (after a motion for reconsideration had been denied). These events are noted
only because the Kamal case appears in the sampled appellate cases discussed infra.

5th Circuit (3)

Aggreko, LLC v. Chartis Specialty Insurance Co. (E.D. Tex. 1:16-cv-297, filed July 21, 2016)
consolidated with Indian Harbor Insurance Co. v. Gray Insurance Co. (E.D. Tex. 1:17-cv-80, filed
Feb. 28, 2017). These insurance coverage actions involving an accident on an offshore oil rig were
consolidated on June 8, 2017. In Indian Harbor, the later-filed case, the insurer-defendant moved
for and received summary judgment on March 3, 2018, because its policy limits had been exceeded
in the underlying incident. This order was appealed (notice of appeal filed Apr. 4, 2018), and the
court of appeals affirmed (Dec. 2019). The remaining action was stayed pending the result of the
appeal but had not been reopened as of this writing.

Villarreal vs. Horn (S.D. Tex. 1:15-cv-111, filed June 18, 2015) consolidated with Villarreal
vs. Horn (S.D. Tex. 1:16-cv-267, filed Oct. 14, 2016). Plaintiffs filed two very similar immigration
actions seeking the same relief under alternate theories; there were some factual differences be-
tween the cases. The district court consolidated the actions on November 8, 2016. Defendants
moved to dismiss Villarreal II, and the court dismissed the second action as duplicative on
September 23, 2017, concluding that the factual differences between the cases were not important.
The plaintiffs filed a notice of appeal on September 24, 2017. That appeal was dismissed on
January 3, 2018. Final judgment was entered in Villarreal I on June 18, 2018, and a notice of
appeal was filed July 18, 2018 (amended July 19, 2018). The court of appeals affirmed in part and
dismissed for lack of jurisdiction in part on March 31, 2020. (Because this is an immigration case,
not all of the appellate documents were available on PACER.)

Wachob Leasing Co., Inc. v. Gulfport Aviation Partners, LLC (S.D. Miss. 1:15-cv-237, filed
July 21, 2015) consolidated with Allianz Global Risks U.S. Insurance Co. v. United States (S.D.
Miss. 1:16-cv-55, filed Feb. 19, 2016) and Can Do Air, LLC v. Gulfport Aviation Partners, LLC
(S.D. Miss. 1:16-cv-60, filed Feb. 23, 2016). A National Guard helicopter struck a light pole with
its rotors on the tarmac of the Gulfport-Biloxi airport. The light pole disintegrated and the debris
damaged private planes; three suits were filed and subsequently consolidated. The Allianz case
was voluntarily dismissed, probably because of a settlement, on November 29, 2016. The Wachob
Leasing case was tried on both liability and damages, resulting in verdict for plaintiff. The court
had ordered that the issue of liability in the consolidated actions was to be decided in the first trial.
After the jury returned its verdict on liability and damages, the court entered final judgment in the
lead case on March 15, 2017, and, on March 20, 2017, severed the member case, Can Do Air, in
which only the issue of damages remained (after the finding of liability). The Wachob Leasing
plaintiffs filed a notice of appeal (Apr. 13, 2017) of an earlier ruling on calculation of damages.
The court of appeals affirmed the district court in July 2018. On a separate track, the Can Do Air
case settled on November 17, 2017.
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Second Phase

After consideration of the results of the first phase of the study, the joint subcommittee requested
additional research into the incidence of OAFJs. Instead of extending the first phase of the study
to cover filing years 2018 and 2019, using the same computerized docket searches conducted for
all civil filings, 2015-2017, a different strategy using existing information from the appellate
database was taken. Extending the first approach promised to be a great deal of effort for minimal
reward.

In summer of 2021, the dockets of all district-court cases in which an appeal was filed in 2019
or 2020 were searched for Rule 42(a) consolidations. An important factor in the change of strategy
was speculation that a search starting with appellate cases might uncover additional Hall issues
(which generally arise only in cases in which appeals are filed). The deduplicated list of civil cases
in which appeals were filed in 2019 or 2020 included 22,436 district-court cases. (The list was
deduplicated because multiple appeals can be filed in a single district-court case; the same district-
court case information can occur in the appellate database many times.) In conducting the
computerized searches of the dockets of these district-court cases, the same search parameters were
used as in the first phase of the study.

Manual review of the computerized search results identified 779 cases that had been consoli-
dated in the district court and in which an appeal had been filed in 2019 or 2020. That translates
into a consolidations-as-percentage-of-appeals rate of 3.5% (779 / 22,436). But this rate should be
interpreted carefully. It represents the rate for deduplicated civil appeals; there are obviously more
appeals, both in terms of cross-appeals and, of course, criminal appeals, that could be included in
the denominator. Increasing the size of the denominator would mean, of course, a reduced rate of
consolidations among appealed cases. However one calculates the rate, cases that were part of
Rule 42(a) consolidations make up a relatively small part of the appellate docket.

Using these 779 cases as a sampling frame, a sample of 203 cases was examined for potential
OAFJs. After this examination, seven cases were excluded from the analysis, primarily because
the sampled case was not, after closer scrutiny, part of a Rule 42(a) consolidation. In two instances,
however, the sampled case was excluded because the district court proceedings were too lengthy
and complex to determine with any confidence whether OAFJs had occurred.

Eleven examples of OAFJs were identified among the sampled cases, as well as three ambi-
guous cases, described infra for the subcommittee’s information. There were more ambiguous
instances that might have been included, but the three examples provided give a sense for what
was found in the searches. Note that the count of eleven includes the Kamal case discussed supra.
There was some confusion on the part of parties over the timeliness of appeals in two of the cases,
namely the Center for Biological Diversity (9th Circuit) and Capshaw (5th Circuit) entries infra.
The Cruz-Aponte case may provide an example of an untimely appeal in a consolidated case, but
it is a rather unusual example involving an incarcerated plaintiff whose appeal was dismissed for
failure to comply with a show-cause order.
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Examples of OAFJs

Ist Circuit (1)

Cruz-Aponte v. Caribbean Petroleum Corp. (D.P.R. 3:09¢v2092, filed Oct. 23, 2009) consolidated
with, among others, Garcia-Parra v. Caribbean Petroleum Corp. (D.P.R. 3:09¢v2148, filed Nov.
11, 2009). This consolidation involved claims arising from a fuel-tank explosion. Judgment was
entered in the Garcia-Parra case on January 14, 2010, because the plaintiff, a prisoner, failed to
comply with a court order regarding his prison account. A notice of appeal of that order was filed
on May 5, 2010, but this appeal was dismissed by the court of appeals as untimely, on September
13, 2010. This appears to be an example of an untimely appeal of an OAFJ dismissed by the court
of appeals. The notice of appeal was filed almost four months after judgment in the member case,
and the First Circuit followed the immediate-appeals rule prior to Hall. However, the appellate
record in this case indicates the appeal was dismissed for failure to comply with a show-cause
order. This is an unusual case for inclusion in this report, as the First Circuit dismissed the appeal
of the OAFJ in 2010. But the Garcia-Parra plaintiff, still incarcerated, filed a handwritten notice
of appeal on July 27, 2020, which explains why the searches turned up this rather old case
(originally filed in 2009). The lead case was rather complex, separate from the facts of the Garcia-
Parra matter; final judgment in the lead case was entered February 18, 2016, although there was
docket activity in the lead case after that date.

2d Circuit (1)

King v. Wang (S.D.N.Y. 1:14cv7694, filed Sept. 23, 2014) consolidated with Wang v. King
(S.D.N.Y. 1:18cv8948, filed Sept. 30, 2018) on October 15, 2018. The Wang amended complaint
raising Racketeer Influenced and Corrupt Organization (RICO) claims was dismissed on April 22,
2019; when a second amended complaint was not filed, the court ordered the case closed on
January 27, 2020 (with prejudice). The notice of appeal was filed within 30 days, on February 26,
2020, but that appeal was voluntarily dismissed in June 2020. The King case was still pending in
the district court as of this writing, although it appears that it may soon settle.

5th Circuit (1)

Harness v. Hosemann (S.D. Miss. 3:17¢cv791, filed Sept. 28, 2017) consolidated with Hopkins v.
Hosemann (S.D. Miss. 3:18cv188, filed Mar. 27, 2018) on June 28, 2018. These actions are civil-
rights challenges to felon disenfranchisement under Mississippi state law. The court granted
summary judgment in the Harness case on August 7, 2019, severing the two actions; a notice of
appeal of that order was filed within 30 days, on August 28, 2019. The court denied defendant’s
motion for summary judgment in the Hopkins case, which was stayed on the same date (Aug. 7,
2019); both sides in that case also filed appeals of that order. These appeals (consolidated) were
argued en banc in the Fifth Circuit on September 22, 2021.
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6th Circuit (1)

S.C. v. Metropolitan Government of Nashville & Davidson County (M.D. Tenn. 3:17-cv-01098,
filed July 31, 2017), a civil rights (education) case, consolidated with three related actions, “for
discovery and trial,” on August 28, 2018. The court granted summary judgment for defendants in
two of the consolidated actions on September 25, 2020. The docket entry for the order clearly
states that these are final, appealable orders: “Nothing about the consolidation of these cases for
discovery and trial shall be viewed as affecting the immediate appealability of those judgments.”
Judgment was entered in these cases on September 29, 2020, and notices of appeal were filed
within 30 days, on October 19, 2020.

8th Circuit (1)

Residential Funding Co., LLC v. Home Loan Center, Inc. (D. Minn. 0:14cv01716, filed May 30,
2014) consolidated for pretrial purposes with In Re: RFC and RESCAP Liquidating Trust
Litigation (D. Minn. 0:13¢cv3451, filed Dec. 12, 2013). Judgment was entered for plaintiffs in the
Home Loan case on June 21, 2019. A notice of appeal was filed within 30 days on July 19, 2019,
but that appeal was voluntarily dismissed Oct. 21, 2020. The master docket was administratively
closed August 17, 2020, after resolution of another consolidated action.

9th Circuit (3)

Center for Biological Diversity v. U.S. Fish & Wildlife Service (D. Ariz. 4:17cv475, filed Sept. 25,
2017), an environmental action, consolidated with Save the Scenic Santa Ritas v. U.S. Forest
Service (D. Ariz. 4:17¢v576, filed Nov. 27, 2017) and Tohono O’odham Nation v. U.S. Forest
Service (D. Ariz. 4:18cv189, filed April 12, 2018). The court granted summary judgment in the
two Forest Service cases on July 31, 2019 (judgment entered Aug. 2, 2019); the intervenor
defendants (copper mine operator) moved to correct the judgment and then appealed, after that
motion was denied, on December 20, 2019. Judgment was entered in the lead case on February
11, 2020, after another ruling granting summary judgment to plaintiffs. It is somewhat unclear
what remained of the case after the July 31, 2019, order and August 2, 2019, judgment. These
cases are included in this report, though, because of an argument in one of the plaintiffs’ motions,
which appears to ignore the holding in Hall v. Hall altogether:

I. This Court’s July 31, 2019 Order Is Currently Not Appealable

Federal Defendants’ motion for a stay is contingent on whether there is an appeal of
this Court’s July 31, 2019 Order in the other two consolidated cases. ECF 252 at 2. Federal
Defendants’ motion fails to recognize or address, however, that the Court’s July 31 Order
is currently unappealable.

The Ninth Circuit addressed this issue in Huene v. United States, 743 F.2d 703 (9th
Cir. 1984). In Huene, the plaintiffs filed two cases against the Internal Revenue Service
(“IRS”) pursuant to the Freedom of Information Act, which were consolidated by the
district court. Huene, 743 F.2d at 703. After the district court granted the IRS’s motion for
summary judgment in one of the two consolidated cases, the plaintiffs appealed. /d. After
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considering the various approaches to this issue in other circuits, the Ninth Circuit
determined that “the best approach is to permit the appeal only when there is a final
judgment that resolves all of the consolidated actions unless a 54(b) certification is entered
by the district court.” Id. at 705. As explained by the Ninth Circuit,
An appeal prior to the conclusion of the entire action could well frustrate the
purpose of which the cases were originally consolidated. Not only could it
complicate matters in the district court but it also could cause an unnecessary
duplication of efforts in the appellate court.
Id. at 704. The Ninth Circuit therefore held: “where an order disposes of only one of two
or more cases consolidated at the district court level, the order is not appealable under 28
U.S.C. § 1291 absent a Rule 54(b) certification.” Id. at 705; see also Lasalle, 1997 U.S.
App. LEXIS at *2 (“In the Ninth Circuit, no appeal may be taken from a consolidated case
without a Rule 54(b) certification from the district court.”). Because the July 31, 2019
Order resolved only two of the three consolidated cases, and was not certified under Rule
54(b), the Ninth Circuit “lack[s] appellate jurisdiction to review it.” Id.

Resp. in Oppos. re: Mot., at 1-2 (docketed Aug. 13, 2019). The last quoted sentence does not
appear to be a correct statement of the law in August 2019, but the Ninth Circuit did follow the
“deferred-appeals rule” prior to Hall.'?

McCune v. Nova Home Loans (D. Ariz. 4:19¢v600, filed Dec. 27. 2019), a pro se real-estate
action, was ordered consolidated with McCune v. PHH Mortgage (D. Ariz. 4:19¢v525, filed Oct.
10, 2019), on April 8, 2020. The order is ambiguous with respect to whether consolidation or
reassignment was intended, because the district court granted defendant’s motion to dismiss the
member case on the same day as the order (April 8) and entered judgment in that case April 21,
2020. The notice of appeal in the PHH case was filed April 30, 2020. The Nova Home Loans case
was dismissed by the court for lack of subject-matter jurisdiction on July 7, 2020; judgment entered
the same day; notice of appeal filed on August 3, 2020.

Cormier v. Carrier Corp. (C.D. Cal. 2:18cv7030, filed August 15, 2018), a defective products
case, was consolidated for pretrial purposes with Oddo v. United Technologies Corp. (C.D. Cal.
8:15¢cv1985, filed Nov. 25, 2015) on May 13, 2019. As of this writing, Oddo was still pending.
One plaintiff in Cormier (Cormier) accepted an offer of judgment and the court entered judgment
on March 2, 2021. The other Cormier plaintiff (Shoner) filed a notice of appeal of his dismissed
claims on December 15, 2020 (after the offer of judgment was accepted but before judgment was
entered). In contrast to the motion quoted in the Center for Biological Diversity case, the request
for entry of judgment in the Cormier case cites Hall, possibly even correctly:

In its October 22, 2018 decision on Carrier’s motion to dismiss, this Court dismissed
all claims asserted by Mr. Shoner, and allowed certain of Mr. Cormier’s claims to proceed.
(ECF 52.) The Court afforded the plaintiffs 14 days to amend the complaint, but they chose
to stand on the original complaint. Therefore, all of Mr. Shoner’s claims have been
dismissed since October 22, 2018.

12. Lammon, supra note 4, at 1004.
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On May 16, 2019, the Court consolidated this action with the action in Oddo v. United
Technologies Corporation, case number 8:15-cv-01985-CAS(Ex), for pretrial purposes
only. (ECF 104.) However, “one of multiple cases consolidated under [Rule 42(a)] retains
its independent character, at least to the extent it is appealable when finally resolved,
regardless of any ongoing proceedings in the other cases.” Hall v. Hall, 138 S. Ct. 1118,
1128-29 (2018).

On November 16, 2020, Mr. Cormier accepted an offer of judgment in his favor from
Carrier, inclusive of costs and fees. (ECF 116.) Mr. Cormier is entitled to entry of judgment
under Rule 68, which states that after acceptance of an offer of judgment, “[t]he clerk must
then enter judgment.”

As there are no longer any claims pending in this action, which retains its independent
character from the Oddo action, final judgment should be entered in this action: (1) in favor
of Mr. Cormier on the terms stated in the accepted Offer of Judgment, and (2) in favor of
Carrier on Mr. Shoner’s claims, which were dismissed October 22, 2018. Plaintiffs request
entry of final judgment in this action in the form filed herewith.

Request for Entry of J., at 1 (docketed Dec. 4, 2020).

10th Circuit (1)
Securities and Exchange Commission v. Management Solutions (D. Utah 2:11cv1165, filed

December 15, 2011), a lengthy SEC receivership action, consolidated with “ancillary” cases
brought by or against the receiver, including Miller v. Falconhead Property Owners Association
(D. Utah 2:14cv936) (Miller was the receiver). In that ancillary matter, the property owners’
association challenged the receiver’s disposition of the property at issue; the court rejected the
association’s challenge, entering judgment for the receiver on October 26, 2016. A notice of appeal
of that judgment was filed within 30 days on November 22, 2016. The main receivership action

closed on June 5, 2019.

11th Circuit (1)

Pinares v. United Technologies Corp. (S.D. Fla. 9:10cv80883, filed July 26, 2010) was the lead
case in a large consolidation (more than 20 cases total) involving groundwater contamination in
Palm Beach, Florida. Member case Santiago v. United Technologies Corp. (S.D. Fla.
9:14cv81385, filed Nov. 7, 2014), was consolidated with the lead case on July 14, 2016 (one of
the acreage-injury cases); judgment was entered in Santiago on November 11, 2018, and a notice
of appeal was filed December 10, 2018. The lead docket was closed November 4, 2019.

Three Additional, Ambiguous Instances

5th Circuit (1)

Capshaw v. White (N.D. Tex. 3:12cv4457, filed on Nov. 6, 2012), a qui tam action, was
consolidated with Bryan v. Hospice Plus LP (N.D. Tex. 3:13¢v3392, filed on Aug. 23, 2013) on
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May 15, 2014; the Bryant docket was closed on that date. The court dismissed the Bryan relators,
pursuant to Rule 12(b)(1), based on the first-to-file rule, on January 23, 2017; these relators then
filed a motion for attorney fees, which was denied, and then a motion to reconsider, which was
also denied. They then filed an appeal—styled as an interlocutory appeal-—of these orders, on
December 27, 2018, which the Fifth Circuit dismissed for lack of jurisdiction on April 10, 2019.
The appellees’ motion to dismiss the appeal argued that the court of appeals lacked jurisdiction
because of the final-judgment rule, appearing to rely on a pre-Hall understanding:

This Court lacks jurisdiction over this appeal. The December 11, 2018 Order (the
“Appealed Order”, Page ID #7316-17, Order, Doc. #433) from which this appeal is taken
is interlocutory. That order denied reconsideration of a prior and also interlocutory Order
(the “Fee Order”, Page ID #6556-65, Order, Doc. #394), which denied attorneys’ fees to
counsel for two dismissed relators in this pending False Claims Act case. The district court
denied attorney fees on the grounds that the statute’s “first-to-file” bar precluded the
dismissed relators from bringing their claims in the first place. Nine defendants remain in
the underlying case, and no final judgment has been entered.

The Appealed Order thus disposed of fewer than all claims or parties and did not direct
entry of a final, appealable judgment under Federal Rule of Civil Procedure 54(b). Nor is
the Appealed Order an immediately appealable “collateral order” under the doctrine
announced in Cohen v. Beneficial Indus. Loan Corp.,337 U.S. 541, 54647 (1949). Thus,
this Court lacks jurisdiction over this appeal and should dismiss it.

Mot. To Dismiss, filed Feb. 12, 2019 (5th Cir. 18-11652), at 1-2. The Capshaw action was dis-
missed on October 2, 2019; judgment was entered on June 2, 2020. The Bryan relators filed a new
motion for attorney fees on October 3, 2019, which the court denied on February 12, 2020. The
Bryan relators filed a notice of appeal of this and other orders on March 9, 2020. The notice of
appeal states that the order on February 12, 2020, “disposes of all remaining claims, although the
District Court has yet to enter a separate final judgment.” The Capshaw case is an instance where
they may have been a Hall v. Hall issue, but the odd procedural posture of the case makes it
difficult to determine whether and when the dismissed relators could have filed a timely appeal at
some point in 2018-2019.

9th Circuit (2)

Griffin v. Sachs Electric Co., N.D. Cal. (5:17cv3778, filed June 30, 2017), a wage-and-hour
dispute, was ordered consolidated with Griffin v. McCarthy Building Co. (5:18cv2623, filed May
3, 2018) on July 16, 2018. On May 28, 2019, the court granted summary judgment for defendant
in the Sachs case; the court later entered judgment for the McCarthy defendants on December 2,
2018, and the plaintiffs filed a notice of appeal on December 6, 2019. The McCarthy case was also
voluntarily dismissed on December 2, 2019. It is not clear why the court waited more than six
months to enter judgment in the Sachs case, and the entry of judgment matters for the question at
hand. It is clear from the status report, docketed June 7, 2019, that the summary judgment order
only applied to the Sachs defendants and that the plaintiffs intended to settle with the McCarthy
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defendants—which apparently happened, at which time judgment was entered in the Sachs case
and a notice of appeal was filed.

Brown v. Arizona (D. Ariz. 2:17¢v3536, filed Oct. 5, 2017) was consolidated with DeGroote
v. Arizona Board of Regents (D. Ariz. 2: 18cv310, filed Jan. 1, 2018) for “the limited purpose of
consolidating common defense-witness depositions.” The court granted summary judgment in
Brown on March 11, 2020, and a notice of appeal was filed March 31, 2020. DeGroote was settled
and dismissed on June 5, 2020. If consolidation for discovery purposes is relevant to the inquiry,
then there may be more relevant cases.
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Conclusion

This report has shown that Hall issues are triply rare—they arise only in cases consolidated
pursuant to Rule 42(a), and only when the cases in the consolidation terminate at different times,
in OAFJs, and, even then, only when an appeal is filed. Consolidation occurs in 2—3% of civil
cases, and then OAFJs occur in a relatively small percentage of consolidations. Consolidated cases
also represent a small percentage of civil appeals, 3—4%. This report provides two estimates of the
rate of OAFJs among consolidated cases. Starting from civil filings consolidated in the district
court in 2015-2017, it finds that OAFJs occur in approximately 1 consolidation in 50. Starting
from consolidated cases in which an appeal was filed in 2019-2020, OAFJs were more common,
occurring in slightly more than 1 consolidation in 20. That OAFJs are more common in the appeals
data makes sense given that OAFJs are more likely in cases decided on motion—the kinds of cases
in which appeals are also more likely. Settled cases are less likely to give rise to appeals or OAFJs;
settlements probably tend to resolve the consolidated cases at the same time.

Even when an OAFJ occurs, a Hall problem arises only when a litigant errs with respect to the
finality of the judgment for purposes of appeal. These instances prove particularly difficult to find
empirically (which is not the same thing as saying that they do not occur). The number of OAFJs
discussed in this report (19) is too small from which to generalize. But it is interesting that, even
in circuits that did not follow the immediate-appeals rule prior to Hall, litigants seemed somewhat
inclined to file a notice of appeal after a judgment in a consolidated case without waiting for the
entire consolidation to conclude.

16
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8. Multidistrict Litigation Subcommittee

Since the March 29, 2022, meeting of the Advisory Committee, the MDL Subcommittee
has developed a revised approach to possible rulemaking. It has not determined that rule
amendments are actually needed, but has concluded for the present that it would be preferable to
focus on a possible new Rule 16.1 for multidistrict proceedings rather than trying to integrate MDL
measures into existing Rule 16.

Some of the stimuli toward this new orientation were discussed during the San Diego
meeting in March. In particular, comments the Subcommittee received after the agenda book for
that Advisory Committee meeting was prepared raised questions about whether that approach
(focusing on possible changes to Rules 26(f) and 16(b)) would actually work in MDL proceedings.
Among the problems cited were:

(1) Rule 26(f) conferences probably do not occur as part of MDL proceedings in
the same manner the rule says they should occur in individual actions. If they have
already occurred in some transferred actions, the rule does not call for them to occur
again, but probably the scheduling order for that individual action no longer applies.
And after transfer it would be chaotic to expect them to occur in individual actions
in which they have not occurred (including later-filed and “tagalong” actions) on
the schedule set out in the rule for individual actions.

(2) It would also be desirable to provide a role for the court to consider designating
“coordinating counsel” to meet and confer about the topics on which the court needs
information prior to the initial case management conference. Otherwise, there may
be unsupervised and possibly counterproductive jockeying among counsel.

Prompted by those concerns, the Reporters prepared a sketch of an alternative approach --
a possible new freestanding Rule 16.1, directed only to MDL proceedings. The goal of this sketch
is to prompt the convening of a meet-and-confer session among counsel before the initial post-
transfer case management conference with the court. Such a conference can produce a report
providing the court with the parties’ views on issues the court may need to address in early case
management orders.

On May 24, 2022, the MDL Subcommittee convened an online meeting to discuss the
initial sketch of a possible Rule 16.1, and suggest revisions to it. Based on that discussion, the
sketch was revised, and included in the Standing Committee agenda book for the June 7, 2022,
meeting of that committee. See agenda book, Committee on Rules of Practice and Procedure, pp.
1067-72.

After the Standing Committee meeting, the Subcommittee began to receive reactions to the
Rule 16.1 sketch. In particular, on July 11, 2022, members of the American Association for Justice
(AAJ) met via Zoom with the Subcommittee to discuss this new approach, and on August 1, 2022,
members of Lawyers for Civil Justice met with the Subcommittee to discuss the same topic. As
presented below, both groups offered constructive reactions to the Rule 16.1 approach, though
those approaches diverged in some ways.
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Representatives of the Subcommittee also attended a conference on MDL proceedings
organized by the Stanford Center on the Legal Profession at Stanford Law School on May 20,
2020, which included a number of experienced judges and lawyers.

In addition, further comments have been submitted. Professors Alan Morrison and Roger
Trangsrud of George Washington University Law School submitted 22-CV-K, which is in this
agenda book.

On Sept. 8, 2022, the Subcommittee met again via Zoom to consider this report to the full
Committee. It seeks reactions from members of the Committee on this new approach, particularly
with regard to the views expressed by members of AAJ and LCJ. Notes of the Sept. 8 meeting are
included in this agenda book.

To introduce the issues, then, this report is in two parts. The first contains the supplemental
report to the Standing Committee that was prepared after this Committee’s March 29 meeting. The
second part, then, attempts to integrate the AAJ and LCJ reactions, and to identify areas of
agreement and disagreement. It bears emphasis that this attempt at integration reflects the
Reporters’ assessment and was not vetted with either AAJ or LCJ. As will be seen, the more
detailed Alternative 1 in the sketch provided to the Standing Committee did not receive support
from either AAJ or LCJ members, but both proposed revisions of Alternative 2.

One key point, going forward, is that it appears substantial progress has been made even if
disagreements remain. Of course, neither the Subcommittee nor the full Committee is in any sense
obligated to accept comments offered on its work, but a primary goal is to develop a rule, if one is
to be adopted, that will work for the people who will need to make it work -- experienced lawyers
and judges handling MDL proceedings in the future. Unless that seems likely, it may be that
rulemaking is not warranted. But as that question is addressed, it is useful to keep in mind Judge
Chhabria’s comments in In re Roundup Products Liability Litigation, 544 F.Supp.3d 950 (N.D.
Cal. 2021), urging this Committee to give serious consideration to providing rules for guidance of
transferee judges and of counsel.!

! Judge Chhabria was particularly focused on the common benefit orders often entered in MDL
proceedings. As noted below, input the Subcommittee has received suggests trepidation among some in the
bar about a rule dealing with such orders, or at least one that prompts early entry of such an order. Here is
what Judge Chhabria said (id. at 953):

The fact that counsel is even requesting such a far-reaching order -- a request that has some
support from past MDL practice -- suggests that courts and attorneys need clearer guidance
regarding attorney compensation in mass litigation, at least outside the class action context.
The Civil Rules Advisory Committee should consider crafting a rule that brings some
semblance of order and predictability to an MDL attorney compensation system that seems
to have gotten totally out of control.
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(b)

(©)

L. Rule 16.1 Sketch Before Standing Committee
Rule 16.1. Multidistrict Litigation Judicial Management

MDL MANAGEMENT CONFERENCES. After the Judicial Panel on Multidistrict Litigation
orders the transfer of actions to a designated transferee judge, that judge may [must]
{should} schedule [an early management conference] {one or more management
conferences} to develop a management plan for orderly pretrial activity in the centralized
actions.

DESIGNATION OF COORDINATING COUNSEL FOR PRE-CONFERENCE MEET AND CONFER. The
court may [must] {should} designate coordinating counsel to act on behalf of plaintiffs
[and defendants in multi-defendant proceedings] during the pre-conference meet and
confer session under Rule 16.1(c). [Designation of coordinating counsel does not imply
any determination about the appointment of permanent leadership counsel.] {Such
appointments are without prejudice to later selection of other permanent leadership or
liaison counsel.}

Alternative 1

PRE-CONFERENCE MEET AND CONFER. The court may [must] {should} direct the parties to
meet and confer through their attorneys or through coordinating counsel designated under
Rule 16.1(b) before the initial conference under Rule 16.1(a). [The parties must discuss
and prepare a report to the court on the following:] {Unless excused by the court, the parties
must discuss and prepare a report for the court on any matter addressed in Rule 16(a) or
(b), and in addition on the following}:

1) Appointment of leadership counsel, including lead or liaison attorneys, the
appropriate structure of leadership counsel, and whether such appointments should
be for a specified term;

2) Responsibilities and authority of leadership counsel in conducting pretrial activity
in the proceedings and addressing possible resolution, including methods for
providing information to non-leadership counsel concerning progress in pretrial
proceedings;

3) Requirements for leadership counsel to report to the court on a regular basis [on
progress in pretrial proceedings];

(4)  Any limits on activity by non-leadership counsel;

Q) Whether to establish a means for compensating leadership counsel [including a
common benefit fund];

(6) Identification of the primary elements of the parties’ claims and defenses and the
principal factual and legal issues likely to be presented in the proceedings;
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®
€)

(10)

1

(12)

(13)

(14)

Whether the parties should be directed to exchange information about their claims
and defenses at an early point in the proceedings;

Whether a master [administrative] complaint or master answer should be prepared;

Whether there are likely to be dispositive pretrial motions, and how those motions
should be sequenced;

The appropriate sequencing of [formal] discovery;

A schedule for [regular] pretrial conferences with the court about progress in
completing pretrial activities;

Whether a procedure should be adopted for filing new actions directly in the [MDL]
proceeding;

Whether a special master should be appointed [to assist in managing discovery,
discussion of possible resolution, or other matters]. [; and

Any other matter addressed in Rule 16 and designated by the court.]

Alternative 2

(c) PRE-CONFERENCE MEET AND CONFER. The court may [must] {should} direct the parties to
meet and confer through their attorneys or through coordinating counsel designated under
Rule 16.1(b) before the initial conference under Rule 16.1(a). Unless excused by the court,
the parties must discuss and prepare a report for the court on [any matter addressed in Rule
16(a) or (b),] {any matter addressed in Rule 16 and designated by the court,} and in
addition on the following:

1)

2

©)

C))

Whether the parties should be directed to exchange information about their claims
and defenses at an early point in the proceedings;

Whether [leadership] {lead} counsel for plaintiffs should be appointed [and
whether liaison defense counsel should be appointed], the process for such
appointments, and the responsibilities of such appointed counsel, [and whether
common benefit funds should be created to support the work of such appointed
counsel];

Whether the court should adopt a schedule for sequencing discovery, or deciding
disputed legal issues;

A schedule for pretrial conferences to enable the court to manage the proceedings
[including possible resolution of some or all claims].
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(d) MANAGEMENT ORDER. After an initial management conference, the court may [must]
{should} enter an order dealing with any of the matters identified in Rule 16.1(c). This
order controls the course of the proceedings unless the court modifies it.

Notes on Committee Note

(1) This approach is limited to instances in which the Panel grants centralization under §
1407. A Committee Note can explain why MDL proceedings may present particular judicial
management challenges, but also emphasize that such challenges are not true of all instances in
which the Panel enters a transfer order or unique to MDL proceedings. Accordingly, it likely will
be worth noting that many -- perhaps most -- MDL proceedings can be effectively managed
without resort to Rule 16.1. At the same time, it could also emphasize that similar organizational
efforts may be valuable in other multiparty litigation not subject to a Panel transfer order.

(2) Picking a verb: During the March 29 meeting, one thought was that something that says
“should consider” is not really a rule, though something that says “must” surely is, and that saying
“may” also fits into a rule. To take Rule 16 as a comparison, one could say that it partly adheres
to the views expressed during the meeting. Thus, Rule 16(b)(1) says that the court must issue a
scheduling order, and Rule 16(b)(3)(A) lists the required contents of that order. Then Rule
16(b)(3)(B) says that the scheduling order “may” also include lots of other things. Rule 16(c)(2),
on the other hand, says that at a pretrial conference the court “may consider and take appropriate
action on” a long list of things. Perhaps that authorizes action that was not clearly within the court’s
authority when this rule was adopted in 1983, but it does not seem much stronger than “should
consider.” Probably a search through other FRCP rules would identify other instances in which
it’s difficult to say that the rule either commands action or provides explicit authority for an action
that courts previously lacked. Probably the orientation to adopt is “may” for the court but to
empower the court to direct that the parties “must” do the things the court directs.

(3) Timing: Rule 16(b)(2) sets a time limit for entry of a scheduling order, triggered by the
time when a defendant has been served or appeared. One might insert a time limit in 16.1(a) after
the Panel order, but that may not make sense. Moreover, since this is a discretionary rule (unless
“must” is used) it would seem odd to have such a mandatory timing aspect.

As adopted in 1983, when case management was a new idea, Rule 16(b) included a time
requirement in part to prod judges to act. It is not clear that we are trying to do that. Indeed, it may
be that some such conference is held in virtually every MDL proceeding even though there is no
rule saying there should be such a conference. So a time limit seems unnecessary, and it is hardly
clear what the trigger for holding the conference should be. Entry of a Panel order might be
considered. Until that order is entered, the transferee judge has no authority to act in this manner.
And if something like Rule 16.1 were adopted, perhaps the Panel could call attention to it when it
sends the transferee judge whatever introductory information it sends. Particularly given the
possible need for the court to designate coordinating counsel to manage the meet-and-confer
session that should precede the initial conference with the court, setting a specific time limit for
that conference seems unwise.
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(4) Rule 16.1(c) is designed to make the parties discuss and share their views with the court
on the topics the judge often must address early in MDL proceedings. Before the judge is called
upon to make early and perhaps very consequential calls on those things, the parties should be
expected to present their positions on these matters. Perhaps the rule should say the parties must
submit their report no less than X days before the court has scheduled the conference. But given
the challenges of putting a time limit on the court’s action discussed in (3) above, it is probably
best not to try to build in a specific time requirement on this topic either. Alternatively, the rule
could say that “unless the court directs otherwise” the report must be submitted X days before the
initial conference.

The Committee Note could also observe that this sort of conference resembles a Rule 26(f)
conference in some ways, but that the requirements of Rule 26(f) are not really suited to situations
in which many separate actions are combined for pretrial treatment in a single MDL docket. In
early-filed actions there may have already been 26(f) conferences before the Panel orders a
transfer, and Rule 16(b) orders may have been entered in those actions. But it may be that some
transferor judges have stayed proceedings in other cases upon learning that a Panel petition is in
the works or has been filed. Pre-transfer Rule 16(b) orders are surely subject to revision by the
transferee judge, and might often be vacated across the board. Coordinated pretrial judicial
management is what should follow instead of a patchwork of scheduling directives for individual
actions. Chaos could result from trying to adhere to scheduling orders entered by different judges
in cases filed at different times, and might also prevent the benefits of combined pretrial
proceedings section 1407 seeks to provide.

(5) Integrating Rule 16.1 with existing Rule 16: The sketch presents alternative approaches
to integrating existing Rule 16 with a new MDL-specific Rule 16.1. As a general matter, the
question may be whether to direct the lawyers to discuss everything in Rule 16(a) and (b)
(excluding Rule 16(c) as being too broad, but also recognizing that Rule 16(b)(3)(B)(vii) invites
almost anything under the sun), or to leave it to the court to add specified items from the list of
topics in Rule 16.1(c). In that connection, it might be noted that existing Rule 16(b) orders in
transferred cases would, in most instances, be superseded by orders of the transferee court. The
add-on provisions of Rule 16.1 in no way override the court’s authority to act in any way
authorized by Rule 16. Rule 16.1(c) is designed to tee these issues up for the judge to make a
considered decision whether to enter such orders on various topics.

(6) It may be suitable to limit Rule 16.1 to an initial management conference, in part
because 16.1(b)(11) calls for the parties to address the need for and timing of additional
conferences, and also because it seems that the main goal is to get this information before the judge
at an orderly and informative initial management conference. If we are to maintain flexibility for
the judge, it may be inappropriate to seem to direct that additional conferences occur, though it’s
likely the judge will find those useful and schedule them. On the other hand, on some matters (e.g.,
appropriate common benefit fund orders) it may be better to defer action for a period of time.

(7) Rule 16.1(b) coordinating counsel may not be needed in many MDLs, but when there
are large numbers of counsel it may be critical. A Committee Note could reflect on the problems
that can emerge if the court does not attend to what happens before the initial 16.1(a) management
conference, and could mention the “Lone Ranger” and “Tammany Hall” possibilities. To some
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extent (the “Lone Ranger” problem) this sort of difficulty can appear in multi-defendant cases,
suggesting that judicial attention to the defense side’s representation in the meet-and-confer
session is warranted in some instances. The alternative bracketed last sentences of Rule 16.1(b)
may be overly strong, and perhaps a Committee Note to that effect would suffice. But this issue
may be important enough to include in the rule.

On the other hand, it may nonetheless be that appointment of leadership counsel on the
plaintiff side is sufficiently distinct from appointment of liaison counsel on the defense side that
these topics should be treated separately in a rule. In many instances, there may be only one or a
few defendants, making such appointments on the defense side unimportant. But there surely have
been MDL proceedings with a large cast of defendants (consider Opioids, for example).

(8) Rule 16.1(d) may be unnecessary. But because any Rule 16(b) scheduling orders
entered by transferor courts presumably are no longer in force when all the cases come before the
transferee judge, it seemed worth saying. It may be that there are topics to suggest in 16.1(d) that
would not be included in the direction regarding the meet-and-confer session called for by 16.1(c),
but that is not presently clear.

(9) Unlike prior sketches, there is very little in this one about settlement, though there is
brief reference in Alternative 1 of 16.1(c)(2) to the possible role of leadership counsel in achieving
“resolution” and the possible appointment of a special master, perhaps to assist in achieving
resolution. From what we have heard, it is not clear that there is a need to prod transferee judges
to keep an eye on settlement prospects. Similarly, it is a bit unnerving to think that the judge can
authorize leadership counsel to “represent” non-clients in negotiating settlements. Perhaps the
Committee Note can recognize that attention to settlement may loom large in many MDL
proceedings, as in other actions (see present Rule 16(c)(2)(1)).

(10) Another subject that might be appropriately addressed in a Committee Note is the
possibility that class actions might be included within an MDL proceeding. It could be somewhat
tricky to explicate how class counsel in the class action should collaborate with leadership counsel
guiding the MDL proceedings. It is not clear if there are often parallel structures, but it may be that
there are sometimes parallel operations. For example, consider an MDL proceeding including class
actions for economic loss and consolidated individual damage actions. Although it offers no
across-the-board solution, this rule could at least serve to put the issue before the court.
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II. Redlining of Rule 16.1 sketch
by AAJ and LCJ

The following amalgam is an effort by the Reporter to present the positions offered during
the AAJ and LCJ conferences. The positions of these two organizations focused on the Alternative
2 version of (c) set out above; Alternative 1 remains before the Subcommittee. It bears emphasis
that this amalgam reflects the Reporter’s assessment, and was not reviewed by either AAJ or LCJ.
The Subcommittee is indebted to both organizations for their careful attention to the specifics. This
kind of thoughtful reaction is invaluable to the Subcommittee as it proceeds with its work. And it
is worth emphasizing that the Subcommittee did not provide either group with the reactions offered
by the other group, so that this compilation represents their independent thoughts. At the same
time, it likely reflects misunderstandings on some points. The Subcommittee continues to discuss
these points, and hopes the members of the full Committee will offer their views.

Rule 16.1. [Initial] Management of Multidistrict Proceedings’

(a) MDL MANAGEMENT CONFERENCES. After the Judicial Panel on Multidistrict
Litigation orders the transfer of actions to a designated transferee judge,? that judge
may* [must’] {should}® schedule [an early management conference] {one or more
management conferences} to develop a [schedule’ and] management plan for
orderly pretrial activity in the centralized actions.

2 The title has been simplified and slightly rearranged, and the alternative of “Judicial Management of
Multiparty Proceedings” has been removed. Neither AAJ nor LCJ favors that alternative.

3 LCJ suggests substituting “court” for “judge.” 28 U.S.C. § 1407(b) says the Panel may order transfer
to a judge, and even a judge who does not usually sit in the transferee district. It does not seem that the
Chief Judge of that district can “reassign” the MDL to a different judge.

* AAJ prefers “may.”
> LCJ prefers “must.”

® The verb choice here remains open. There is an argument that “must” works here because it is highly
likely that a new transferee judge, no matter what the size or complexity of the MDL, will convene a case
management conference of some kind as one of the initial acts after receiving the assignment from the
JPML. If such a conference almost invariably is going to happen, there is no hamstringing of judicial
flexibility if the rules recognize (and encourage) it. However, there may be good reason to use “should”
here. Even in the “simpler” MDLs, it is probably important to get organized at the outset. For one thing,
orders entered by transferor judges, such as Rule 16(b) scheduling orders, probably ought to be supplanted
by a combined management plan developed by the transferee judge. Indeed, because the 26(f)/16(b)
sequence the rules direct for “ordinary” actions doesn’t really work in MDL proceedings, there seems a
pretty strong reason for the court to hold such a conference. Whether it also directs the parties to meet and
confer under 16.1(c), and perhaps appoints interim counsel under 16.1(b), are somewhat separate. Those
steps may not be indicated in some MDL proceedings.

7 LCJ proposes adding “schedule” here.
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(b) DESIGNATION OF [INTERIM] {COORDINATING} COUNSEL FOR PRE-CONFERENCE MEET AND
CONFER. The court may® designate coordinating’ [interim] counsel to act on behalf of
plaintiffs [and defendants in multi-defendant proceedings]'® during the meet and confer
session under Rule 16.1(c). Designation as [interim] {coordinating} counsel is without
prejudice to later appointment of leadership counsel'!! and does not imply any
determination about whether leadership counsel should be appointed.'?

¥ At this point “may” seems the way to go. Both AAJ and LCJ favor “may.” Surely “must” is too strong,
and in many MDL proceedings “should” is also too strong. If there are only two or three lawyers on the
plaintiff side, “should” would be too strong. But it is valuable (on analogy to Rule 23(g)(3)) for a rule to
make it clear that the court can designate somebody to organize and orchestrate the discussions covered by
16.1(c).

? LCJ did not balk at “coordinating,” but AAJ did. Switching to “interim” (like Rule 23(g)(3)) might
send the right signal.

1" Whether to keep this idea remains open. AAJ wants it out. The LCJ folks did not seem to balk on Aug.
1. But on the defense side there may be more resistance to judicial control than on the plaintiff side, at least
from the clients themselves. So putting it into a rule that one defendant gets its lawyer appointed to run the
show for all may prompt some resistance, but the reality is that when liaison counsel are appointed that is
likely the consequence.

Separately, we have the debate about whether the plaintiff side lawyers must permit the defendants
to have a say on who is designated lead counsel for the plaintiffs, mentioned again below. In class actions,
defendants may have a valid interest in ensuring adequate representation (particularly in the settlement
posture). As Professor Lynn Baker has pointed out in a recent article, in mass settlement situations the
defendants often like having a special master devise the formula for distribution in order to deflect
challenges to the deal by plaintiffs who argue that their lawyers have sold them short in favor of other
“clients.” These are sticky points.

"' The word “permanent” has been dropped.

2 This is an attempt, as suggested during the July 11 call, to combine the statements in the two
alternatives we originally presented. LCJ did not state a preference. AAJ tried to combine the thoughts.
Here is what we presented in our sketch:

[Designation of interim counsel does not imply any determination about the appointment
of leadership counsel] {Such appointments are without prejudice to later selection of
leadership counsel}.

The amalgam in text seems cumbersome. The word “permanent” has come out. On the other hand, as
pointed out during the July 11 AAJ session, it seems useful to say both that the appointment of interim
counsel does not mean that this person will be appointed to leadership, and also to say that the appointment
of interim counsel does not necessarily mean the court will later appoint leadership counsel.

Advisory Committee on Civil Rules | October 12, 2022 Page 180 of 449



599
600
601
602
603
604
605

() PRE-CONFERENCE MEET AND CONFER. The court may [must] {should}'? direct the parties
to meet and confer through their attorneys or through [interim] {coordinating} counsel
designated under Rule 16.1(b) before the [initial]'* conference [or conferences]'> under
Rule 16.1(a). Unless excused by the court,'® [If the court directs the parties to meet and
confer,] the parties must'’ discuss and prepare a report for the court on [any matter
addressed in Rule 16(a) or (b),] {any matter addressed by Rule 16 and designated by the
court}'® and in addition on the following:'’

3 Both AAJ and LCJ favor “may” here. There is good reason to have the verb here be “may,” but perhaps
“should” is more appropriate. Rule 26(f) requires counsel to meet and confer in every case unless the case
is in a category exempted from initial disclosure. But that 26(f) process seems not to work in MDL
proceedings. So saying “should” here would be softer than 26(f) in ordinary cases, and it seems that often
it will be desirable for the court to direct the parties to meet and report back before the court is called upon
to make important early rulings.

' Whether “initial” should be retained here is uncertain. Originally, the idea was that the court could,
having been advised by the parties at the initial case management conference following the meet-and-confer
session, make a determination about how to proceed from there. On the other hand, 16.1(a) speaks in one
alternative of “one or more management conferences.” LCJ favors “early management” in place of “initial.”

!> This is added in brackets for parallelism with 16.1(a), but it seems that the main focus is before the
first conference with the court. On the other hand, assuming there is a somewhat protracted process of
selecting lead counsel it may well be that interim counsel will have a role to play for some time. LCJ appears
to favor a singular “initial conference,” perhaps because it also favors adopting a schedule for later activities
and decisions.

16 It appears that both LCJ and AAJ favor this locution to the bracketed phrase from our sketch.

'7 Here we want “must.” Both AAJ and LCJ seem to accept this verb. The court is not required to do
things, but the rule should say that if the court chooses to direct them to meet and confer they have to do so
and report to the court.

'8 Both AAJ and LCJ left untouched our alternatives presented here. This may be useful to emphasize
that existing Rule 16 remains important, but could give rise to tricky questions about which rule applies to
what. At least Rule 16(c)’s very capacious list should be left out of consideration.

191t is likely that the rule text should make clear that the transferee judge may decide to direct discussion

of all the matters identified in paragraphs (1) through (4), or only some of them. The ultimate choice must
rest with the judge.
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0} [Whether the parties should be directed to] {A schedule for}2° exchange {of}
information [and evidence?'] about their claims and defenses at an early point in
the proceedings®?;

2) Whether [leadership] {lead**} counsel for plaintiffs should be appointed [and
whether liaison defense counsel should be appointed®*], the process for such

2% Though both AAJ and LCJ addressed exchange of information, they did so in different ways. AAJ
adheres largely to the approach in the sketch in the Standing Committee agenda book, raising this
possibility. LCJ proposes that such exchange be mandatory, and that “and evidence” be added. On this
subject, it might be noted that it is not clear whether defendants will often have much to exchange, but the
LCIJ folks stressed that this was not a “one way” proposal. Medical device MDLs may be examples of cases
in which defendants may have important information that can track and identify individual plaintiffs in
ways plaintiffs cannot on their own.

21 LCJ would add this provision. It seems clear LCJ wants plaintiffs to have to provide some backup up
front, and that it continues to regard a prime objective as vetting “unsupportable” claims. Saying
“information” seems more in keeping with the discovery rules, which emphasize that material sought
through discovery need not be admissible to be discoverable. Using “evidence” might invite arguments
about whether what plaintiffs were required to proffer would have to satisfy the rules of evidence. In the
background is the reality that a PFS or an initial census response is not a Lone Pine order, which often leads
to an argument about whether proposed expert evidence on causation is admissible. We have studiously
avoided any suggestion that Lone Pine orders are a suitable starting point for an MDL proceeding.

22 If this provision is to be written as LCJ suggests -- requiring the parties to propose a schedule -- it is
not clear why it should also say “at an early point in the proceedings.” Surely that does not restrict the
court’s choice of a suitable schedule. Indeed, it may often be that the court will need more information to
set up a suitable schedule and leave that open at the initial management conference. To the extent this
provision is regarded as mainly imposing burdens on plaintiffs, the “early point” language might be viewed
as strengthening the defendants’ preference for an early due date. Recall that H.R. 985 in 2017 had a very
short fuse on the plaintiffs’ obligation to present evidence, and then a further short fuse on the court’s
required sua sponte evaluation of that showing. The reality seems to be that these sorts of requirements for
presentation of specifics by plaintiffs differ from what LCJ appears to prefer.

First, there does not appear to be any appetite among transferee courts for a self-starter role; and
second, the courts of appeals have been troubled by dismissals for failure to comply, and have sometimes
reversed even when transferee judges dismissed. For some recent examples of appellate decisions in such
situations, see In re Cook Medical, Inc., 27 F.4th 539 (7th Cir. 2022) (upholding dismissal); Hamer v.
LivaNova Deutschland GMBH, 994 F.3d 173 (3d Cir. 2021) (reversing dismissal with prejudice); In re
Deepwater Horizon, 988 F.3d 192 (5th Cir. 2021) (reversing dismissal with prejudice); In re Taxotere
(Docetaxel) Products Liability Litigation, 966 F.3d 351 (5th Cir. 2020) (upholding dismissal). There are
surely more cases to be considered, if needed, and probably many instances in which defendants have
moved to dismiss claims by plaintiffs who missed deadlines but transferee judges have denied those
motions. These citations simply happened to be at hand, and illustrate possible reasons to proceed with care.

2 LCJ seems amenable to either “leadership” or “lead” counsel, but AAJ prefers “leadership.”
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appointments, and the responsibilities of such appointed counsel, [and whether
common benefit funds should be created to support the work of such appointed
counsel?®];

[The AAJ/LCJ differences on (3) seem to merit separation in this
presentation; surely some amalgam could be devised but for present
purposes this seems a clearer way to proceed]

A3) [AAJ] Whether the court should adopt a schedule for sequeneing discovery, or
deciding?® disputed legal issues including remand;?’

3) [LCJ] Whether—the-court-sheuwld-adopt A schedule for sequencing discovery, ef

deciding disputed issues, and dispositive motions; and*®

“) A schedule for pretrial conferences to enable the court to manage the proceedings
[including trial plans, trials in exigent circumstances, and*’ possible resolution of
some or all claims®°].

24 LCJ did not object to this bracketed provision, but AAJ sought to have it removed. AAJ members
expressed worries about permitting defense counsel to have any say on selection of plaintiff leadership. On
Aug. 1, the LCJ folks did not offer any examples of such activity by defense counsel, though it was noted
that the judge might turn to them and ask if they have any objections to the appointments being considered
by the court.

2> Both AAJ and LCJ object to inclusion of this bracketed provision. The AAJ folks said it’s too early
to decide at the initial conference. One might say that Judge Chhabria’s 2021 common benefit fund order,
cited above, tends in that direction.

%6 AAJ proposes to drop “sequencing,” but it is not clear why. Perhaps the concern is that early discovery
would too often make more demands on plaintiffs than defendants. On the other hand, there might be a
tendency among transferee judges to favor common discovery -- often, one would think, from defendants -
- over individualized discovery from plaintiffs.

27 AAJ wants remand displayed prominently. It is not certain, but it seems this means remand to the
transferor court (something only the Panel can order). But it might mean remand of removed cases back to
state court. LCJ did not say that its members wanted early consideration of remand (probably focusing on
remand to transferor courts not to state courts, since the removed cases would be in federal court because
defendants wanted them there), though some defense-side attorneys in conferences have spoken in favor of
remand instead of “forced” global settlement efforts.

28 It is not surprising that “dispositive motions” is a term the defense side likes. It is not clear why
“deciding disputed legal issues” is not sufficient. Perhaps the idea is that individual motions for summary
judgment would be “dispositive motions” but not involve “disputed legal issues.”

29 AAJ adds this language. LCJ did not touch our sketch.

3% AAJ would delete the bracketed language.
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[Again, setting out the AAJ and LCJ approaches to (d) separately
may aid comprehension. The AAJ proposal changed only the verb,
favoring “may.” LCJ did more.]

(d) MANAGEMENT ORDER. [AAJ] After an initial management conference, the court may
pmustl{should} enter an order dealing with any of the matters identified in Rule 16.1(c).
This order controls the course of the proceedings unless the court modifies it.

(d) MANAGEMENT ORDER. [LCJ] After an the initial early management conference and
allowing an opportunity for parties not represented by coordinating counsel designated
under Rule 16.1(b) to be heard, the court may [must] {sheuld} enter an order establishing
deadlines and dealing with any of the matters identified in Rule 16.1(c). This order controls
the course of the proceedings unless the court modifies it.

k %k %k %k 3k

This effort is clearly a work in progress, if indeed it is progress. The foregoing observations
in Part II (largely in footnotes) represent principally reactions of the Reporter, not the
Subcommittee. But they may call attention to issues deserving further attention. it is hoped that
representatives of the Subcommittee will be able to participate at the Judicial Panel on Multidistrict
Litigation Conference for Transferee Judges at the end of October, and perhaps receive some
judicial reactions to this new direction.

Advisory Committee on Civil Rules | October 12, 2022 Page 184 of 449



642
643
644
645

646
647
648
649
650
651

652
653

654
655

656

657
658

659

660

661
662

663
664

665
666
667
668
669
670
671
672
673
674

675
676

Appendix to Item 8 - Multidistrict Litigation Subcommittee

Notes of Zoom Meeting
MDL Subcommittee
Advisory Committee on Civil Rules
Sept. 8, 2022

On Sept. 8, 2022, the MDL Subcommittee of the Advisory Committee on Civil Rules held
a meeting via Zoom. Those participating were Judge Robin Rosenberg (Chair, MDL
Subcommittee), Judge Robert Dow (Chair, Advisory Committee), Judge David Proctor, David
Burman, Joseph Sellers, Ariana Tadler, Helen Witt, Prof. Edward Cooper (Reporter to the
Advisory Committee), Prof. Richard Marcus (Reporter of the MDL Subcommittee) and H. Thomas
Byron of the Administrative Office.

The meeting began with an introduction of issues to be addressed in terms of the
presentation to the full Committee. At a general level, the issues might be as follows:

(1) Is there a consensus on whether proceeding to work on a potential rule amendment is
recommended?

(2) If such a consensus exists, is the focus on a Rule 16.1 approach the favored direction?

(3) As between Alternative 1 and Alternative 2, is there a consensus that one or the other
is the better vehicle?

(4) Are there wordsmithing issues that can be addressed now? Some examples are:

99 ¢

(a) use of “may,” “must,” or “should”
(b) terms for counsel to be in charge of organizing for the initial case management
conference -- “interim,” “coordinating,” or some other term.

(c) the term for the lawyers ultimately appointed by the court -- “leadership,”
“lead,” “liaison,” or some other term

A reaction was that there is no hurry to be recommending anything for publication now. If
a rule-amendment proposal is put out for public comment at the next opportunity, that would be in
August 2023. To get to that point, it would have to be on the agenda of the Standing Committee
for its June 2023 meeting, which means it would have to be proposed by the Advisory Committee
at its March 2023 meeting. Nonetheless, it would be desirable to determine whether the
Subcommittee might revert to favoring changes to Rule 16(b) and 26(f). The Discovery
Subcommittee is planning to have an action item on the October agenda for changes to those rules
regarding privilege logs. It held off presenting that at the March 2022 meeting in part because this
Subcommittee might be advancing proposals for the same rules, but then this Subcommittee
shifted attention. It would be good to verify that it will not shift back.

Another point was that the 16.1 approach was developed only after the March meeting in
San Diego. The rest of the Advisory Committee has never seen it. So though the Subcommittee
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has received abundant input on the 16.1 idea, and it was at least on the agenda of the Standing
Committee as an information item, the other members of the Advisory Committee have not seen
it.

Yet another consideration is that though the Subcommittee has received abundant feedback
on the Rule 16.1 approach from AAJ and LCJ lawyers, it has yet to hear from judges. The judges
on the Subcommittee will, however, be making a presentation on rule-amendment ideas at the
JPML Conference for Transferee Judges at the end of October, and that event offers the promise
of significant feedback.

A Subcommittee member offered some tentative reactions. The Subcommittee is in favor
of proceeding to try to draft a rule that could be published for public comment. Rule 16.1 is the
right approach. Put differently, nobody on the Subcommittee thinks the project should be
abandoned now. To the contrary, though difficulties may emerge that ultimately mean no rule is
adopted, this is not the time to stop working on it.

A question was raised: Do we have reasons why we think a rule is warranted. That drew a
number of reasons:

(1) A very substantial proportion of the federal civil docket consists of actions subject to a
JPML transfer order, but there is nowhere in the Civil Rules where the term “multidistrict”
even appears;

(2) The JPML is making an effort to add judges to its roster of transferee judges, so there
likely will be more judges handling these proceedings who are on their first or second Panel
assignment, but who will be confronting a variety of high-stakes decisions right up front,
so guidance is good for them;

(3) The transferee judges are looking to expand the opportunity to become leadership
counsel to a broader array of lawyers, inevitably involving lawyers with less experience,
so those lawyers would benefit from guidance in the rules;

(4) The Manual for Complex Litigation, which is a potential source of guidance, is not
familiar to all lawyers, and its bulk may make it daunting to new transferee judges. Other
sources of guidance -- “best practices” collections -- are not widely known;

(5) The Committee Note should provide an opportunity to provide further guidance beyond
the spare provisions of the rule itself.

A different question was raised -- is there a presumption against creating new rules -- .1,
.2, etc.? The answer was no; indeed, the Subcommittee earlier considered a new Rule 23.3.

Discussion returned to the question of choosing between Alternative 1 and Alternative 2.
Caution is indicated. For one thing, we do not yet know whether judges might actually prefer the
detail of Alternative 1. Our goal throughout will be to ensure that any rule makes clear that the
transferee judge retains flexibility to manage the proceeding in the most effective manner. It is
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possible that judges (particularly those new to MDL proceedings) could find a “checklist” very
useful.

Comments were made in favor of retaining Alternative 1 in the package even though it was
not favored by the AAJ or LCJ participants. For one thing, it was in the Standing Committee
agenda book even though there was uneasiness about delivering an amendment idea to the
Standing Committee that the Advisory Committee had not first seen. Having done that in order to
get input from the bar, it would be odd not to present the ideas to the Advisory Committee also.

On the merits of the choice: Alternative 1 is based on fairly widespread experience with
MDL proceedings and what has proven important in them. The challenges for transferee judges
will exist, and having a rule addressing those challenges is worthwhile. It seems that some lawyers
are uneasy about including some things on the long list of possible items in Alternative 1, but most
(if not all) of those things have often proved important.

A consensus emerged to include Alternative 1, and discussion shifted to specific features
of the list of topics that seemed to elicit uneasiness among the lawyers. One was reference to
appointment of a special master, and another was the possible use of master pleadings. The concern
seems to be that, if something is mentioned in a rule, some judges will think “I have to do that.”
Even if Alternative 2 turns out to be the favored route, things now in Alternative 1 might be
mentioned there. Moreover, the possibility of over-reading by judges does not seem to be borne
out by other rules. Consider Rule 16(c). It has a long list of possible topics, and it’s unlikely that
many judges regard it as mandatory that they enter orders on each of those topics.

The question was raised whether a very simple rule might suffice if a detailed Committee
Note accompanied it. That could sidestep the “it’s in the rule so I have to do it” problem.

A member observed that it’s too easy to think that we can solve all drafting problems by
shifting to the Note. Moreover, there is an abiding preference for avoiding Committee Notes that
are mini practice manuals.

Another member expressed a mild preference for Alternative 1. Perhaps the list includes
some things that could be removed, but most of them often prove important. It’s useful at least to
note them. Hearing from the judges seems most important. If they don’t want a list, that is a major
consideration.

A caution was offered: it is human nature to think that you should do something about all
the items in a rule like this. The option of addressing some things in the Note rather than the rule
should be kept on the table.

A comparison was offered: In the 2018 amendments to Rule 23(e) there were provisions
regarding the showing proponents of a class-action settlement had to make to the court that were
called the “early vetting” requirements. Though mainly in the Note, this change has caused positive
results.
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The view was expressed that either version of a Rule 16.1 would be helpful to judges,
perhaps more helpful to them than to lawyers. At a minimum, it’s important to see what the judges
at the JPML Conference for Transferee Judges say about these ideas. That recalled a 2018
presentation of some rule-amendment ideas at this Transferee Judges Conference during which the
judges were very resistant to the amendment ideas. But those ideas were very different from the
ones now under consideration, such as an automatic right to appeal and mandatory vetting of
claims in every case.

This Rule 16.1 approach directly addresses the concerns of judges like Judge Chhabria --
“If only I had known at the beginning how important this would prove to be later, I would have
approached it with greater diffidence.” For judges new to this activity a “laundry list” may be just
what they need. Indeed, sometimes lawyers are better informed about these issues than the judges.
The goal is to advise the judge about what to discuss on the front end. And at least some of the
lawyers who have criticized Alternative 1 may mainly be on the lookout for what’s good for them
in their practices, which is not necessarily the ideal criterion for developing a helpful rule.

Discussion shifted to what might be called a “chicken/egg” problem -- which comes first,
selection of leadership or a conference among counsel about management of the proceedings?
Sensitivities about the label for counsel initially designated to manage the early negotiations may
be motivated by these sorts of concerns. We have recently received a submission from two GW
professors who emphasize that only the “real” leadership should be in a position to represent the
plaintiff side in negotiations about the many items on the list in Alternative 1, many of which
surface also in Alternative 2.

One reaction was that the court has to have some input on who is representing the sides to
make the case-management process work. And the court also needs some method of sorting
through candidates for that early effort. This member is particularly concerned that this early
discussion include the perspectives not only of those with large stakes but also those with small
stakes. There are serious downsides to having the judge defer to plaintiff counsel and appoint
whoever is favored by a process that might strike some as similar to Tammany Hall.

Another member agreed -- the judge gets this “massive elephant” of a litigation and can’t
instantly pick leadership either for the initial conference or the longer term. In one large MDL, that
is exactly what happened -- partly due to the constraints imposed by the COVID lockdown. The
court fairly early made “initial appointments” of counsel with specified duties -- the “April
Deliverables Team,” for example. It’s critical to get the proceeding moving, and not critical to
make permanent long-term appointments right at the outset. After some meet-and-confer activity,
it was possible in this MDL to appoint longer-term leadership. And “longer-term” does not mean
“permanent.” Changes remain possible, and perhaps should be built into the process.

Another topic was whether a rule that said “may” is really a rule, and also whether it is
unduly peremptory for Rule 16.1 to say that the court “must” hold an early management
conference. One reaction to that was that with MDL proceedings it may be an essential substitute
for the Rule 16(b) process in individual cases. That process requires the judge to enter a scheduling
order. But once dozens or hundreds of cases are reassigned to a single judge it cannot be true that
all those schedules continue to apply. The statutory command is that the transferee judge manage
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the pretrial proceedings, and it’s very hard to understand how that can be done without convening
some sort of conference of counsel. “There’s probably never been an MDL proceeding in which
the transferee judge did not hold an early management conference.” Under these circumstances, at
least “should” seems a legitimate verb.

Another topic was raised -- there is very little about settlement here. Attention was drawn
to item (9) in the notes about the Committee Note in the material put before the Standing
Committee. Early on, there was an effort to devise some sort of “settlement review” authority, but
that proved too difficult to do.

Similar concerns were raised about reference to a common fund order. But that is such a
routine idea, that a rule saying it “may” be considered seems fairly justifiable.

Yet another possible sensitivity is the difference between saying “scheduling” and saying
“sequencing.” The latter word may conjure up the wrong image, as with the old notion that in class
actions discovery had to be “sequenced,” with “class discovery” first and “merits discovery”
afterwards. It would be desirable to arrive at a neutral term.

The conclusion was that all these matters should be put before the full Committee in
October, and that it might be possible to have a proposed preliminary draft for publication for
comment at the March 2023 meeting. That would probably require pretty fast work after the Nov. 1
Transferee Judges Conference session, and might prove impossible to achieve.

The draft agenda report can be used to educate the full Committee in October, and
Subcommittee members can express their views on how to proceed at that time.
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22-CV-K
August 18, 2022

COMMENT OF ALAN B. MORRISON & ROGER TRANGSRUD
CO-DIRECTORS, JAMES F. HUMPHREYS COMPLEX LITIGATION CENTER
GEORGE WASHINGTON UNIVERSITY LAW SCHOOL
RE
DRAFT MDL RULE 16.1

The draft proposed by the MDL subcommittee and its accompanying notes raise many
questions. This comment will address only the threshold issue of what should take place at the
preliminary meeting prior to the initial MDL management conference. Until that is determined,
none of the other issues can be resolved. Therefore, this comment takes no position on these

other issues at this time.

My first question is why is it necessary or at least desirable to have a meeting of some
kind before the management conference? The answer requires an understanding of what will
happen at the management conference. Although written for the preliminary conference,
Alternative A, section (c), suggests the main areas that the MDL court should address at the
management conference They can be summarized as follows: (a) all matters relating to
appointment of lead counsel and their relation to other counsel for MDL plaintiffs [items 1-5];
(b) identification of the principal legal and factual issues in these cases [item 6]; (c) preliminary
discovery matters [items 7 & 10]; (d) pleadings and motions [items 8, 9 & 12]; and (e)

scheduling of future conferences and other issues [items 11, 13, & 14].

There seem to be two main reasons why a preliminary conference should be held. The

first is to help organize the information for the MDL judge. By definition, in complex MDL

1
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proceedings there will be many attorneys for the plaintiffs and sometimes for the defendants.
Cases will be at various stages of discovery and motion practice, with some subject to Rule 16
and Rule 26 orders and others just filed. Thus, one function will be to help sort through the cases

and to prepare an organized summary of what is then known for the MDL transferee judge.

The second function of a preliminary meeting is to assist the transferee judge with the
appointment process for lead counsel and for related functions. The work at the preliminary
meeting would include presenting options for the appointment of counsel and might include
gathering resumes and other information about counsel who are seeking appointment to various
positions. Ideally, this information would be presented in writing to the transferee judge and

made available to all counsel well in advance of the initial management conference.

Lawyers, like nature, abhor a vacuum, and so if there is no formal preliminary meeting,
lawyers will get together and gather some or all of the information suggested above and have it
available for the judge at the initial management conference. The most likely area in which this
will occur is the appointment of lead and other counsel because lawyers in MDLs care more
about that than anything else. And when that occurs, it is most likely that lawyers with prior
MDL experience with band together and present the MDL judge with their preferred slate. At
one time, that approach may have been appropriate, but today MDL judges are using many other
options for deciding whom to appoint to various positions, and so one function of a formal
preliminary conference would be to take those issues out of the hands of groups of lawyers

alone, and assure that all lawyers have input into what is presented to the MDL judge.

It is for this reason that it would be advisable for the transferee judge to designate a
magistrate judge or a special master (or perhaps even another district judge) to manage the

preliminary conference and to oversee the production of a report that would include the relevant

2
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information about the issues noted in Alternative A and present various options for appointing
counsel. Designating coordinating counsel for the preliminary conference creates too great a risk
that those lawyers would have a substantial advantage in becoming lead counsel, a problem that
can be avoided by designating a magistrate judge to run the preliminary conference. The
transferee judge would include in the designation order a statement as to whether the report
should include specific information regarding proposed lead counsel etc, or whether that

information will be submitted after the initial management conference.
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9. Rule 41 Subcommittee -- 21-CV-0O and 22-CV-J

These submissions address a conflict among the courts about the scope of Rule 41(a)(1)(A)
unilateral dismissal by the plaintiff. Rule 41(a)(1) currently provides:

Rule 41. Dismissal of Actions
(a) Voluntary Dismissal.
1 By the Plaintiff.

(A)  Without a Court Order. Subject to Rules 23(a), 23.1(c), 23.2, and 66 and
any applicable federal statute, the plaintiff may dismiss an action without a
court order by filing:

@) a notice of dismissal before the opposing party serves either an
answer or a motion for summary judgment; or

(ii) a stipulation of dismissal signed by all parties who have appeared.

(B)  Effect. Unless the notice or stipulation states otherwise, the dismissal is
without prejudice. But if the plaintiff previously dismissed any federal- or
state-court action based on or including the same claim, a notice of dismissal
operates as an adjudication on the merits.

2) By Court Order; Effect. Except as provided in Rule 41(a)(1), an action may be
dismissed at the plaintiff’s request only by court order, on terms that the court
considers proper. If a defendant has pleaded a counterclaim before being served
with the plaintiff’s motion to dismiss, the action may be dismissed over the
defendant’s objection only if the counterclaim can remain pending for independent
adjudication. Unless the order states otherwise, a dismissal under this paragraph (2)
is without prejudice.

The issue was initially raised by Judges Furman and Halpern (S.D.N.Y) (21-CV-0), and
raised again by Messrs. Wenthold and Reynolds (former law clerks in the W.D.Ky.) (22-CV-J]).
Both these submissions should be in this agenda book. In brief, the disagreement was about
whether a Rule 41(a)(1)(A) unilateral dismissal by a plaintiff could be used to dismiss only certain
claims, or only the claims asserted by or against certain parties, leaving the action still pending in
the district court.

Giving a “plain meaning” reading to the rules, Judges Furman and Halpern explained that
some courts permitted use of this device only when the plaintiff dismissed the entire action and
nothing remained pending in the district court. Messrs. Wenthold and Reynolds cite the submission
from Judges Furman and Halpern, say that the issue is a “recurring circumstance,” and cite the
Federal Practice & Procedure treatise for the proposition that “there is a certain amount of
inconsistency in the cases” (§ 2362), which they characterize as “an understatement.” They
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suggested that the solution would be to add three words: ““ . . . dismiss an action or a claim without
a court order . . .”

Rules Law Clerk Burton DeWitt provided a research memo on the issues raised by Judges
Furman and Halpern, which was included in the agenda book for the March 2022 meeting of the
Committee and is also included in this agenda book. He found that the courts had interpreted
“action” in Rules 41(a)(1) and (a)(2) substantially identically. And the most common issue that
turned up in the reported cases arose when plaintiffs in multi-defendant cases sought to dismiss as
to some but not all defendants, as to which the circuits are split. Similar issues have arisen in multi-
plaintiff actions in which some but not all plaintiffs wish to dismiss. As to dismissal of some but
not all claims against a given defendant, no circuit has explicitly permitted Rule 41(a) to be used
to effect such a dismissal, though intra-circuit splits have developed at the district-court level. His
conclusion was that the rule should be amended to resolve the existing circuit split about whether
the rule may be used to dismiss all claims against some but not all defendants in multi-defendant
cases. He also suggested that there might soon be a split among the circuits on whether the rule
can be used to dismiss some but not all claims against a given defendant.

Rules Law Clerk DeWitt also provided a brief memorandum about state-court practices
regarding situations analogous to those governed by Rule 41(a)(1)(A), also included in this agenda
book. Of course, state practice is not controlling in federal court. Indeed, the 1938 adoption of
original Rule 41(a) was designed in part to supplant state practice, which often permitted unilateral
dismissal by plaintiff until late in the proceeding, including sometimes during trial. The current
variety in state practice means that no revision to Rule 41(a)(1)(A) would bring it into concord
with all state practices. And the current rule is largely as in the original 1938 rules:

Federal Rule of Civil Procedure 41 has been amended seven times since it was promulgated
in 1938. The amendments, however, have been substantively insignificant. It is doubtful
that a single case would have been decided differently if the Rule remained as it was in
1938, although in some cases it is quite possible that its former text would have made it
more difficult to achieve the same results or would have created some constructional
problems.

9 Fed. Prac. & Pro. § 2361 at 471.
Rule 41 Subcommittee consideration

These issues were briefly introduced at the Committee’s March 2022 meeting. After that
meeting, a Rule 41 Subcommittee was appointed, chaired by Judge Bissoon. It held an online
meeting on June 28, 2022, and another on Sept. 7, 2022. Notes of those meetings are also in this
agenda book. The Subcommittee has not reached a consensus on whether an amendment should
be pursued, or what amendment should be considered if there is to be an amendment proposal. At
the October meeting it will attempt to introduce the various issues and hopes to elicit experience
and guidance from the other members of the Advisory Committee.

The heart of the problem is that Rule 41 speaks about dismissal of an “action” in (a)(1)(A),
and then, in (a)(1)(B), to focus on whether the plaintiff earlier dismissed an “action based on or
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including the same claim,” in which event the dismissal of the current “action” operates as an
adjudication on the merits (unless the court directs otherwise under Rule 41(a)(2)). In addition, the
rule makes no particular mention of dismissal of either an action or a claim by one (but not all) of
multiple plaintiffs or against one (but not all) of multiple defendants. And beyond that, Rule 41(c)
appears to say that it applies to dismissal of claims, not actions, while Rule 41(a) is about dismissal
of actions (as the title of the rule -- “Dismissal of Actions” implies). That is the problem that Judges
Furman and Halpern brought to our attention, and also that Messrs. Wenthold and Reynolds have
raised.

To illustrate these points, an Appendix to this agenda memo provides footnotes exploring
the variety of points that might be made about the terminology used in the current rule, including
Rule 41(c). This report focuses on the issues specifically presented by these submissions and
examined in the Rules Law Clerk research memo included in the March 2022 agenda book.

An additional wrinkle merits mention: As to plaintiffs, Rule 15(a)(1)(B) permits amending
a complaint once as a matter of course within 21 days of service of an answer or Rule 12 motion.
So this method could be used by a plaintiff to drop (or add) plaintiffs or defendants.

The question posed by the agenda materials for the March 2022 full Committee meeting
was whether to pursue a simple project or a more elaborate one, possibly moving beyond Rule
41(a) and considering other parts of the rule. The Appendix identifies a variety of questions that
might be raised.

The Subcommittee’s initial orientation is to limit its attention to Rule 41(a)(1). Though it
is not convinced that any change is really needed, the existing (and possibly impending) circuit
conflicts suggest a number of possible amendment routes.

The Subcommittee discussion indicates that there are multiple possible amendment routes.
(Deciding that an amendment is not needed is also a route under consideration. The fact that this
report includes exemplars of possible rule-amendment ideas does not signify any commitment to
proceed with any amendment proposal.) Whether to focus attention also on Rule 41(¢) remains an
open issue. To facilitate discussion, however, it seems useful to offer some concrete examples,
purely for purposes of discussion. These might be regarded as “cartoons,” not even eligible to be
called “sketches.”

1. Adopting the minority “literal” view

Burton DeWitt’s memo reports that three circuits read the rule literally to require dismissal
as to all defendants. That could be made clear relatively easily:
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(a) Voluntary Dismissal.
0} By the Plaintiff.

(A)  Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66, and
any federal statute, the plaintiff [or plaintiffs]! may dismiss an entire action
without a court order by filing:

@) a notice of dismissal before the opposing party serves either an
answer or a motion for summary judgment; or

(ii) a stipulation of dismissal signed by all parties who have appeared.
The multi-plaintiff problem would be partly addressed by the bracketed language but
would still exist as to multiple defendants unless the Subcommittee ultimately lands on all or
nothing (“an entire action”) as the right solution. No. 4 below takes a more global approach to the

multi-party problem.

2. Adopting the majority view

The Rules Law Clerk’s original memo says that the majority approach is that a single
plaintiff may dismiss all claims against some but not all defendants.

(a) Voluntary Dismissal.
0} By the Plaintiff.
(A)  Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66, and

any federal statute, the plaintiff [or plaintiffs] may dismiss an action as to
[any] {a} defendant? without a court order by filing:

(i) a notice of dismissal before the opposing party serves either an
answer or a motion for summary judgment; or

(ii) a stipulation of dismissal signed by all parties who have appeared.

Of course, a rule amendment is not bound by the courts’ interpretation of the current rule,
since by definition it’s amending the rule. A suggestion in the March 2022 agenda book went
further -- “the plaintiff may dismiss an action or a claim or party from the action by filing * * *”
That has more moving parts, and it seems that the majority view is expressed in terms of one
plaintiff and multiple defendants, with plaintiff wanting to drop some defendants but continue to
pursue the others. A more expansive effort is presented in no. 6 below.

1

)

An alternative would be: “all the plaintiffs may dismiss an entire action . . ..’

2 Under current style conventions, “a” is regarded as including “any,” but given the purpose of this

possible amendment it may be preferable to use “any.”
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3. Adding some Rule 12 motion cutoffs

Another moving part is the handling of the cutoff. One might try to borrow from Rule
15(a)(1)(B), which cuts off the right to amend once 21 days after service of some Rule 12 motions:

(a) Voluntary Dismissal.
1 By the Plaintiff.

(A)  Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66, and
any federal statute, the plaintiff may dismiss an action without a court order
by filing:

@) a notice of dismissal before the opposing party serves either a
motion under Rule 12(b), (e), or (f), an answer, or a motion for
summary judgment; or

(ii) a stipulation of dismissal signed by all parties who have appeared.

This approach seems potentially out of step with Rule 15(a)(1)(B), for that rule permits
filing an amended complaint within 21 days of service of one of those Rule 12 motions.

4. Addressing the multi-party case

(a) Voluntary Dismissal.
1) By the Plaintiffs.

(A)  Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66, and
any federal statute, [any] {a} the plaintiff may dismiss an action as to [any]
{a} defendant without a court order by filing:

(@) a notice of dismissal before [any defendant] {the defendant to be

dismissed} the-eppesingparty serves either an answer or a motion

for summary judgment; or

(ii) a stipulation of dismissal signed by all parties who have appeared.
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5. Addressing the dismissal of fewer than all claims?

(a) Voluntary Dismissal.
0} By the Plaintiff.
(A)  Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66, and
any federal statute, the plaintiff may dismiss any claim an-aetion without a
court order by filing:

@) a notice of dismissal before the opposing party serves either an
answer or a motion for summary judgment; or

(ii) a stipulation of dismissal signed by all parties who have appeared.
A Committee Note could mention Rule 18, and also that this rule says nothing about
whether claim preclusion or issue preclusion might limit the plaintiff’s pursuit of dismissed claims

after entry of a final judgment in this action.

6. Combining multiple plaintiffs and multiple claims

This variation builds on something included in the March 2022 agenda book:
(a) Voluntary Dismissal.
0} By the Plaintiff.
(A)  Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66, and

any federal statute, [any] {a} the plaintiff may dismiss any claim or party
from the action an-aetien without a court order by filing:

(i) a notice of dismissal before the [defendant or defendants to be
dismissed] {any defendant} eppesing—party serve[s] either an
answer or a motion for summary judgment; or

(ii)  astipulation of dismissal signed by all parties who have appeared.

This may be the most plaintiff-friendly version. Whether that is a good idea may be
debated.

% %k ok ok 3k

There are surely additional permutations, but this may provide a starting point. It is not
clear whether all these permutations flow from the decisions surveyed by the Rules Law Clerk’s

3 The variety of uses of the word “claim” in the rules counsels caution here.
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original research memo. And some of the variations above could be combined. Thus, for example,
the “any plaintiff” and “any defendant” approach (no. 4) could readily be combined with the
addition of the Rule 12 motions additions (no. 3). Alternatively (see no. 1) it’s possible to insist
that the rule means what it says. A Committee Note could mention that Rule 15(a) may provide an
alternative route to a very similar result.

Another candidate for mention (perhaps in a Committee Note) is Rule 21, which applies to
“misjoinder” (probably not the sort of situation we are talking about as to parties) and says the

court may “add or drop a party” at any time.

7. Focusing also on Rule 41(c)

As suggested in the Appendix, considering the changes discussed above regarding Rule
41(a)(1) might lead to discussion of possible changes to Rule 41(c) as well. But no submission has
suggested changes to this rule. And Rule 41(c) does not appear to have generated much
controversy.* As noted in the Appendix, it is somewhat curious that Rule 41(c) says “this rule”
applies to unilateral dismissals of counterclaims, crossclaims, and third-party claims even though
none of those inherently will involve dismissal of an entire “action.”

The Federal Practice & Procedure treatise addresses Rule 41(c) by saying that it includes
an “exception” for “voluntary dismissals,” as follows:

Federal Rule of Civil Procedure 41(c) provides, with an exception for certain
voluntary dismissals discussed below, that the other subdivisions of Rule 41, which
state the procedure for and the consequences of voluntary and involuntary
dismissals, apply to the dismissal of a counterclaim, a crossclaim, or a third-party
claim. Thus, subject to the voluntary dismissal exception, the [rule’s provisions
regarding dismissals] are applicable to the dismissal of a claim asserted by a
defendant under Federal Rules of Civil Procedure 13 or 14 just as they are to claims
asserted by a plaintiff.

9 Fed. Prac. & Pro. § 2374 at 952. One may be left to wonder why a unilateral dismissal of a
“claim” by a defendant is not a “voluntary dismissal.” Indeed, the last sentence of Rule 41(c) says
it applies to a “voluntary dismissal under Rule 41(a)(1)(A)(i),” subject to the time limit stated in
Rule 41(c), but does not say this must result in the dismissal of the entire “action.” Given the
seeming absence of litigation about this topic, however, it may be best not to venture into these
waters.

The Federal Practice & Procedure treatise nevertheless does suggest that revising Rule
41(c) might be worthy of attention:

The exception in Rule 41(c)’s second sentence for certain voluntary dismissals was
necessary because the right of dismissal by notice, given by Rule 41(a)(1)(A)(1), is

4 In the Federal Practice & Procedure treatise, for example, the discussion of Rule 41(a) occupies

nearly 200 pages, and the discussion of Rule 41(b) on involuntary dismissals fills nearly 270 pages. The
discussion of Rule 41(c) is about three pages long, largely occupied with the material quoted in text above.
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terminated by an answer or a summary judgment motion. This does not work for
counterclaims, crossclaims, or third-party claims, since the defendant ordinarily
will assert these with, or subsequent to the filing of, an answer. For this reason,
Rule 41(c) provides that a voluntary dismissal by a defendant, or another claimant,
of a counterclaim, crossclaim, or third-party claim must be made before a
responsive pleading is served or, if there is none, before the introduction of
evidence at the trial or hearing. * * *

In 1948, * * * [Rule 41(a)(1)(A)(i)] was amended to provide that a summary judgment
motion also terminates the right to dismiss by notice. A similar change should have been
made in Rule 41(c). If a summary judgment motion defeats the right of a plaintiff to dismiss
an action, a similar motion should defeat the right to dismiss a counterclaim, crossclaim,
or third-party claim. This parallelism was overlooked, however, in the 1948 amendments
and the matter remains uncorrected.

Id., § 2374 at 952-54.

Correcting this oversight 75 years ago may warrant current action to achieve parallelism.
Doing so might be more important if (as discussed above under heading 3) Rule 41(a)(1) is revised
to terminate the unilateral power of plaintiffs to dismiss upon the service of certain Rule 12
motions, possibly magnifying the need for parallelism. On the other hand, retaining the
requirement that the entire “action” be dismissed under Rule 41(a)(1)(A)(i), but permitting
unilateral dismissals of “claims” by other parties may be warranted by the fact that parties in a
defensive posture ordinarily do not choose the time or location of litigation.
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APPENDIX

The Committee could look farther than the problem called to its attention by these two
submissions. Indeed, there is a variety of questions that might be raised by the current rule. This
Appendix illustrates that point with footnotes to the current rule. It is offered here only to illustrate
the range of questions the Committee might choose to address.

Rule 41. Dismissal of Actions’
(a) Voluntary Dismissal.
1) By the plaintiff.
(A)  Without a Court Order. Subject to Rules 23(a), 23.1(c), 23.2, and 66 and
any applicable federal statute, the plaintiff® may dismiss an action’ without

a court order by filing:

@) a notice of dismissal before the opposing party serves either an
answer or a motion for summary judgment;® or

> The title of the rule is not fully accurate, since at least Rule 41(c) refers to dismissals of claims

rather than the entire action. It may be that adding “or Claims” would suffice. In multiparty litigations,
dismissal as to one plaintiff or one defendant can be viewed as a dismissal of a claim.

6 Note: This provision does not seem to take account of the possibility that there is more than one
plaintiff, or that when that is true one but not all plaintiffs want to dismiss unilaterally without prejudice.

7 Note that this provision does not say the plaintiff may dismiss some but not all claims, and continue
the action with regard to the remaining claims.

8 This cuts way back on an old common law attitude under which plaintiffs could pull the plug without
prejudice after the action had proceeded to an advanced stage, perhaps even to trial.

But it could be tightened up. For example, perhaps unilateral dismissal should not be allowed if the
defendant has filed a motion to dismiss. Such an exception might exclude motions under Rule 12(b)(1), (2),
(3), (4), or (5) which do not challenge the merits of the claim asserted, or perhaps (7) (Rule 19(a) party not
joined). Rule 12(b)(6) does nowadays attack the merits of the claim asserted. If the idea is that the defendant
should be heard before dismissal without prejudice because it has invested effort into the case, it may often
be that a Rule 12(b)(6) motion involves such effort.

On the other hand, other motion proceedings that can involve a great deal of effort by defendants
may occur before the time to plead has arrived. A prominent and old example is Harvey Aluminum, Inc. v.
American Cyanamid Co., 203 F.2d 105 (2d Cir. 1953) (extensive proceedings on motion for preliminary
injunction did not cut off plaintiff’s right to dismiss without prejudice after the court denied the motion but
before defendant filed its answer). The Subcommittee is not inclined to try to deal with this sort of situation
in the rule. See D.C. Electronics, Inc. v. Nartron Corp., 511 F.2d 294 (6th Cir. 1975) (“The defendant can
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(ii) a stipulation of dismissal signed by all parties who have appeared.

(B)  Effect. Unless the notice or stipulation states otherwise, the dismissal is
without prejudice. But if the plaintiff’ previously dismissed any federal- or
state-court action'® based on or including the same claim,!! a notice of
dismissal operates as an adjudication on the merits.

2) By Court Order; Effect. Except as provided in Rule 41(a)(1), an action may be
dismissed at the plaintiff’s request only by court order, on terms that the court
considers proper. If a defendant has pleaded a counterclaim before being served
with the plaintiff’s motion to dismiss, the action'> may be dismissed over the
defendant’s'® objection only if the counterclaim can remain pending for
independent adjudication. Unless the order states otherwise, a dismissal under this
paragraph (2) is without prejudice.

k %k %k %k 3k

protect himself by merely filing an answer or motion for summary judgment.”). And the Second Circuit
seems largely to have limited the Harvey Aluminum decision to its facts.

It is also worth noting that Rule 15(a)(1)(B) permits the plaintiff to file an amended complaint once
after service of “a motion under Rule 12(b), (e), or (f).”

®  Again a singular plaintiff.

10 If “action” should be changed to “claim,” should this provision be changed?

""" This time, it’s “claim.” So perhaps a prior “action” was not dismissed, but the claim asserted in the
present case was voluntarily dismissed from that earlier action. If the earlier action reached final judgment,
that may preclude the assertion of the claim in this action if it is regarded as the same “claim” for claim
preclusion purposes. See Restatement (Second) of Judgments, § 24 (adopting “transactional” approach to
whether the current action involves the same claim). To the extent the issues raised and necessarily decided
in the earlier action are identical with issues in the current action, issue preclusion might also apply.

12 Again, it’s “the action.” But the rule goes on to say that perhaps the defendant’s counterclaim
remains pending, which suggests that the “action” is not really dismissed. This possibility raises the
question whether the ongoing litigation is no longer the same “action.” Does it get a new case number in
the district court?

3 Again, only a single defendant, not any defendant’s objection.
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(c) Dismissing a Counterclaim, Crossclaim, or Third-Party Claim. This rule!* applies to
the dismissal of any counterclaim, crossclaim, or third-party claim.!> A claimant’s'®
voluntary dismissal under Rule 41(a)(1)(A)(i1) must be made:

(1) before a responsive pleading is served;!” or

2) if there is no responsive pleading, before evidence is introduced at a trial or
hearing.'®

4" This seems to be awkward rule text. “This rule” might mean only Rule 41(c), not the rest of Rule

41. But if it means Rule 41(a), how can it apply unless the entire “action” is dismissed? The Federal Practice
& Procedure treatise quoted above under heading 7 addresses this point.

5 As above with regard to plaintiff’s initial claim against defendants, it is not clear from the rule’s
language that this voluntary dismissal may be done unilaterally if there are multiple responding parties on
the counterclaim (remember that Rule 13(h) permits the counterclaimant to add additional parties under
Rule 20 to a counterclaim or a crossclaim).

16" This term is expansive to include the initiating party with regard to lots of different sorts of claims.

17" Again, one might change this provision to include a Rule 12(b), (e), or (f) motion.

'8 This deadline is a lot like the old-fashioned liberty accorded plaintiffs to dismiss without prejudice

right up until trial.
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Appendix to Item 9 - Rule 41 Subcommittee

Notes of Online Meeting
Rule 41 Subcommittee
Advisory Committee on Civil Rules
Sept. 7, 2022

On Sept. 7, 2022, the Rule 41 Subcommittee of the Advisory Committee on Civil Rules
met via Zoom. Participants included Judge Cathy Bissoon (Chair of the Subcommittee), Judge
Robert Dow (Chair of the Advisory Committee), Ariana Tadler, Dean A. Benjamin Spencer, David
Burman, Professor Edward Cooper (Reporter of the Advisory Committee), Professor Richard
Marcus (Associate Reporter of the Advisory Committee), and H. Thomas Byron and Christopher
Pryby representing the Administrative Office.

The meeting began with the observation that the draft agenda memo lays out a variety of
options and fleshes out what they might mean. One issue is whether the unilateral dismissal option
ought to be curtailed when a motion to dismiss is filed. At present, only a motion for summary
judgment or answer cuts off the right to dismiss under Rule 41(a)(1). Beyond that, there is the
question whether the rule’s reference to dismissal of “actions” should be revised to permit
dismissal of claims. Related to that is whether dismissal of “actions” should include situations in
which one of multiple plaintiffs wishes to dismiss while others want to continue the action, or
plaintiff wishes to dismiss against one defendant but not all defendants. In those circumstances,
the “action” would continue, but with a shorter cast of characters.

Another initial observation was that these issues were first presented to the full Committee
rather briefly during the March meeting in San Diego. This Subcommittee was formed only after
that, and its initial discussion at the June meeting identified a variety of issues catalogued in the
draft agenda memo. To some extent, the Subcommittee might wisely “tread water,” in a sense,
until it has heard the full Committee’s reactions. It may be that some Committee members have
strong views on the issues outlined in the agenda memo.

A member reported having virtually no experience with Rule 41 in practice. At the same
time, it’s becoming clear that there are quite a few moving parts here. There is the question whether
one permits dismissal only if it is for the entire “action,” or merely a “claim.” There is the question
how the rule should be applied in multi-party actions. In short, there is a range of options now on
the table. And in approaching those options it is worth taking account of the disconcerting
complications that might arise later if the Subcommittee pursued a narrow amendment only to
conclude from public comment that it should have taken a broader view, and then to have to go
back to the drawing board. There are lots of moving parts, and the ramifications of making changes
are not entirely clear.

A contrast was drawn to 28 U.S.C. §§ 1915(e) and 1915A. Section 1915(e) refers variously
to “the case” and “the action.” Section 1915A refers to dismissal of “the complaint, or any portion
of the complaint.” It is unclear, however, whether this statutory wording (addressing ifp practice
and actions brought by prisoners) was meant to correspond to the issues addressed in Rule 41(a)(1).

Another member offered initial reactions: There is really no ambiguity in Rule 41(a). An
“action” is an action -- all plaintiff’s claims against all defendants. The cases giving a literal
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interpretation to “action” are right. The right conferred by Rule 41(a) means that a plaintiff who
wants to terminate the entire action may do so without a stipulation or court approval. Other things
can be done under other rules. In particular, Rule 15 permits amendment to add or drop parties and
to add or drop claims. There is no reason to revise the current rule, and the Subcommittee should
opt for the first item on the list -- making it clear that the literal interpretation is the right one.

That view prompted a further question -- how about adding a Rule 12 motion to dismiss as
another development that, like the filing of an answer or a motion for summary judgment,
terminates the Rule 41(a)(1) right? The answer was that Rule 15(a) already deals with that
situation. Upon receipt of such a motion, the plaintiff has 21 days to amend to correct the cited
problems. There is no reason to make this more like Rule 15(a). Rule 15(a) does its job, and Rule
41(a)(1) does a different job.

One reaction to this literal construction was that taking this view could mean we must go
back to the drawing board. This member has limited experience with the sorts of cases that might
ordinarily involve complete dismissal of the action. Instead, this member has multi-plaintiff cases,
often against multiple defendants. It’s not clear why Rule 41(a)(1) should be interpreted in such a
narrow manner. It seems that many courts want to be able to use it more flexibly, and to endow
plaintiffs with more flexibility.

Another reaction was that the literal interpretation could produce difficulties if the time to
amend as a matter of right has expired. Usually these sorts of things are sorted out under Rule
41(a)(2), involving a stipulated order. Ordinarily it’s all worked out among the parties, and the
judge signs on.

A separate question came up: How does this rule work in MDL proceedings? There may
be 100 “actions” transferred to a single judge for pretrial proceedings. Would plaintiff in case no.
50 be able to dismiss the “action” unilaterally under Rule 41(a)(1), perhaps to refile in state court
by adding nondiverse defendants to prevent removal? A reaction was that the Panel’s transfer order
would not convert each “action” into a part of a larger case, although the filing of a consolidated
complaint might change that. The Supreme Court’s holding in Gelboim that each “action” may
immediately be appealed upon final judgment in that action even though others are still pending
in the district court shows that. And Hall v. Hall, involving separate “actions” consolidated for
trial, confirms it.

Another view was offered on the “literal” reading: One might be skeptical about a “plain
meaning” or “literal” reading of a rule that was written more than 80 years ago. Monumental
changes have occurred in American litigation during this period. To take one example, the
adoption of the MDL statute in 1968 profoundly changed federal-court litigation. As we have
repeatedly been reminded, something like 40% of all pending civil cases in the federal court system
are subject to a Panel centralization order. To take another example, the 1966 amendment to Rule
23 has produced class-action litigation practice uncontemplated in 1938.

In addition, it’s worth noting that courts interpreting the current rule have diverged in ways
that suggest more flexibility is desirable. Some treat dismissal as to one but not all defendants as
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permissible via 41(a)(1). Others sometimes permit dismissal of fewer than all claims against fewer
than all defendants.

Another view was that judges understandably do not mourn the reduction in the dimensions
of the cases they must manage resulting from a broader interpretation of the dismissal right under
Rule 41(a)(1). That would explain their willingness to permit dismissal without prejudice under
Rule 41(a)(2) even when defendants resist it. “Even focusing on the cases in which defendants
resist dismissal without prejudice, only one in fifty ever returns.” The likelihood is that an
abandoned claim, even without prejudice, will not actually be revived later. It would be a good
idea for the Subcommittee to “keep all the balls in the air” for now.

Another participant agreed with the idea that the issues should be presented to the full
Committee during its October meeting. When parties want to get rid of part of a case, or let some
parties go, judges are understandably receptive. Yes, amendment is often easy to obtain; one
almost never will be reversed for granting leave to amend but might be reversed for denying leave
to amend. We should not pretermit anything until the full Committee has had its say. At the San
Diego meeting this was a purely introductory item; we really have not heard from the full
Committee about it.

Moreover, relying on Rule 15 may have drawbacks. Though amendments may let claims
out or let parties go, they may also result in additional burdens for the parties that remain and with
regard to the claims that remain. Indeed, one concern voiced was that further attention be given to
the burdens of amendment. An example could arise in actions making claims against the
government and also Bivens claims against individual defendants. A restrictive interpretation of
Rule 41(a) might contribute to a narrowing of interpretation of Rule 15(a)(1). Care must be taken
in any amendment possibilities the Subcommittee pursues.

Another member observed that it is striking that this rule is not really a source of actual
problems, even though there are different interpretations of its language.

The discussion shifted to Rule 41(c), also mentioned in the draft agenda memo. This clearly
does permit dismissal of “claims” of various sorts. But it does not afford that latitude to plaintiffs.
That seems sensible on the notion that these parties are roped into litigation somewhat against their
desires -- they did not file the suits, while the plaintiffs did do that. (Of course, things may look a
bit different if this is a case removed by the defendant to federal court from a state court in which
plaintiff would have broad dismissal rights.)

Another point about (c) is that, as the Federal Practice & Procedure treatise points out,
when the 1948 amendment to cut off 41(a) dismissal upon filing of a motion for summary judgment
was drafted, the drafters forgot to make a parallel change to 41(c).

An argument for retaining the greater latitude 41(c) gives to parties in a defensive posture
is that they did not choose when or where to be sued. But perhaps they should be put on an equal
footing with regard to summary judgment motions. Those may require very substantial effort, and
perhaps the party who imposed that effort ought not be able unilaterally to withdraw from the field
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to fight another day in another court. But a reaction was “I can see why these involuntary parties

are given more leeway to withdraw in the face of a summary-judgment motion.”

The consensus was to leave consideration of Rule 41(c) in the report to the full Committee

and to present the full array of issues.
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Notes of Online Meeting
Rule 41 Subcommittee
Advisory Committee on Civil Rules
June 28, 2022

On June 28, 2022, the Rule 41 Subcommittee of the Advisory Committee on Civil Rules
met via Zoom. Participants included Judge Cathy Bissoon (Chair of the Subcommittee), Judge
Robert Dow (Chair of the Advisory Committee), Ariana Tadler, Dean A. Benjamin Spencer, David
Burman, Professor Edward Cooper (Reporter of the Advisory Committee), Professor Richard
Marcus (Associate Reporter of the Advisory Committee), and Allison Bruff, Bridget Healy, and
Burton DeWitt of the Administrative Office.

The meeting began with the observation that the submission from Judges Furman and
Halpern is limited to the term “an action” in Rule 41(a)(1)(A), but that the initial discussions at the
Advisory Committee meeting in March showed that a wider set of issues might be taken up. On
the point raised by Judges Furman and Halpern, Burton DeWitt’s thorough research shows that
there is a definite circuit split about what “an action” means in the rule. It could mean the entire
action or could be limited to certain claims or parties. But this split has existed for several decades,
so there does not seem to be much urgency about it.

So a starting point is to ask whether the Subcommittee has an initial consensus on how
broad its focus should be. One possibility is to conclude that no amendment is really necessary.
This is not a prominent rule, and there are multiple routes to achieve much the same thing,
including amendments of right under Rule 15(a).

An initial reaction to this question was that “action” is broadly understood to mean the
entire action. Treating dismissal of anything less than the entire action therefore deviates from the
text of the rule. Rule 41(a) permits a plaintiff unilaterally to dismiss the “action.” Rule 15(a)
permits one unilateral amendment to make other changes, which could include dropping claims or
parties as well as adding them. It is clearly not about abandoning the entire “action,” for making
an amendment assumes that the action will continue.

A second reaction was that the existence of this circuit split is a good reason to amend the
rule to make it clear. By and large, the time differences are minor -- for plaintiffs, the opportunity
to use Rule 41(a) unilaterally ends as soon as the defendant files an answer or motion for summary
judgment. If courts are pushing back against the language of the rule to permit dismissal by notice
of “less than all” of the action, that suggests allowing plaintiffs that option makes sense. There’s
something to be said for providing plaintiffs with considerable latitude to pare back their cases
without dropping them altogether.

Another Subcommittee member reported being on the fence. The point about the term in
the rule really meaning the whole action had to be dismissed to invoke the rule is persuasive; the
words in the rules should have meaning, and have a consistent meaning throughout the rules. But
it’s not clear what concerns should govern this choice, or whether there is reason to question the
considerations that seem to prompt courts to interpret unilateral dismissal of “an action” to include
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dismissal of one claim or one defendant. It’s also not clear how best to address this set of issues,
and it would be unfortunate to muddy the waters further.

Attention was drawn to a variety of features of Rule 41 and some other rules that might be

noted as pertinent to this Subcommittee’s discussion:

Rule 41(a)(1)(A) says the plaintiff may dismiss, suggesting that it might not apply if there
is more than one plaintiff.

Rule 41(a)(1)(A)(ii) applies when there is a stipulation of dismissal signed by all parties
who have appeared, which appears to contemplate multi-party actions, at least on the
defense side.

Rule 41(a)(2) permits dismissal by court order at the plaintiff’s request, but says that if a
defendant has pleaded a counterclaim before service of plaintiff’s motion to dismiss “the
action” may be dismissed over the defendant’s objection only if the counterclaim can
remain pending for “independent adjudication.” Is that “independent adjudication a
separate “action”?

Rule 41(b) authorizes a defendant to move for involuntary dismissal of “the action or any
claim.” So under that provision (regarding motions by defendants and not unilateral action
by plaintiffs), a Rule 41 order may be limited to certain “claims.”

Rule 41(c) says “[t]his rule” applies to dismissal of any counterclaim, crossclaim, or third-
party claim. It appears to permit unilateral action by the “claimant” but not to call for
dismissal of the entire “action.” But if “[t]his rule” means 41(a)(1), it would seem to require
dismissal of the entire “action.”

Rule 15(a)(1)(B) cuts off leave to amend unilaterally 21 days after service of a motion
under Rule 12(b), (e) or (f), as well as 21 days after service of an answer. Whether the
service of one of these Rule 12 motions should also cut off voluntary dismissal could be
considered.

Rule 54(b) permits the court to enter final judgment as to one or more, but fewer than all,
claims or parties, again moving beyond the entire action, though only by court order.

Probably other comparisons to current rules could be made.

Another way of looking at this collection of rule provisions is that it provides the

Subcommittee a series of possible decision points:

1. Take no action because this rule has not frequently caused problems and (particularly as
to Rule 15(a)) there are additional routes to the same general destination.
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2. Amend the rule to adopt the majority interpretation, perhaps by amending to say “the
entire action.” Then a Committee Note could explain that this amendment resolves an
existing split in the courts.

3. Amend the rule to permit unilateral dismissals by any plaintiff or with regard to any
defendant in multi-party actions.

4. Amend the rule (somewhat in parallel to Rule 15(a)) to cut off the unilateral dismissal
when a motion under Rule 12(b), (e), or (f) is served.

Additional permutations could arise if the Subcommittee’s attention were to expand beyond Rule

41(a)(1).

At the same time, it was observed the Advisory Committee does not always regard the
existence of a circuit split about interpretation of a rule to require a clarifying amendment. But the
only way to resolve this circuit split would be by amending the rule; the Committee cannot issue
an “advisory opinion” on the interpretation of the current rules.

On that point, the present discussion suggests that one productive way to proceed would
be to present the full Committee at its October meeting with a report saying that the Subcommittee
has considered a variety of possible approaches and invites the other members of the full
Committee to offer their views. It does not appear that the members of the Subcommittee have
found the potential for unilateral action by plaintiffs to have produced much heartache. Before
1938, when the federal courts followed state procedure, it was possible for plaintiffs in some states
to dismiss unilaterally very late in the process, perhaps right up to when the jury retired to
deliberate. Rule 41(a)’s cutoff prevents that from happening.

Discussion turned to whether there was support for giving serious attention to amending
any rule other than 41(a)(1). The first reaction was that the Subcommittee should limit its attention
to the problem presented to it, and therefore only to this rule.

Another Subcommittee member expressed concern about the multi-party issue. It was
suggested that most civil actions in federal court nowadays are not one-on-one lawsuits but more
often involve multiple parties on at least one side. That is not certain, but it does seem true that the
rule speaks only of a single plaintiff and a single defendant. The reference in Rule 41(a)(1)(A)(i1)
to “all parties who have appeared,” on the other hand, seems to assume there are multiple parties,
not just one plaintiff and one defendant. Presumably all plaintiffs have appeared, so this rule
provision seems to focus on multiple defendants.

Another Subcommittee member expressed the view that it is highly unlikely that a simple
fix of the problem under consideration here would produce unintended consequences. And this
member continues to believe that it’s valuable to provide flexibility for plaintiffs. This member
has practiced in state courts in which unilateral dismissal at a much later stage of the case is
permitted, but does not think this state practice has produced major problems. If the only way to
dismiss some but not all claims or some but not all defendants were to move for a court order, that
requirement would be likely to prompt the defendant to urge the court to dismiss with prejudice,
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something the rule seems designed to permit the plaintiff to avoid. Holding the plaintiff’s feet to
the fire in this way does not seem to be warranted.

A reaction was that such a view would then permit a plaintiff unilaterally to drop one of
two claims against the defendant. The response to that was that preclusion made this a very
“narrow door” for the plaintiff. If the claims were really very distinct, neither claim preclusion nor
issue preclusion would likely affect the bringing of another suit on the claim that was dropped.
The statute of limitations might prevent the filing of a new suit, though tolling doctrines could
perhaps permit the plaintiff to rely on the pendency of the original action to avoid the limitations
bar.

Another member returned the discussion to Rule 15. That rule permits unilateral action of
the sort also permitted under 41(a)(1). Why need we amend Rule 41 when Rule 15(a) affords such
flexibility (though it does cut that off 21 days after service of certain Rule 12 motions)? One answer
is that Rule 15(a) permits such unilateral amendment only once, and that opportunity might already
have been used.

Another observation was that stipulations of dismissal are fairly common in multi-
defendant situations. Amendment under Rule 15(a) might offer another route to the same outcome.
But there is a time limit under 15(a) that unilateral amendment is allowed only once. Moreover, it
may be that many people regard amendments only as ways to add parties or claims, not to drop
them. Technically, amendment offers a two-way street, but that may be underappreciated.

Concern was expressed about the risk that giving plaintiffs too much latitude in this rule
could produce bad results. It can be legitimate for a defendant to say something like “You’ve
dragged me into this court, so if you want to end it, end the whole thing, not just parts of it.” The
current rule, interpreted as requiring dismissal of the entire action, serves a purpose. If the plaintiff
does not want to go the whole way, a stipulation is always possible, or a motion to the court.

At this point, it seemed worth confirming a couple of assumptions about ideas the
Subcommittee does not consider worth pursuing:

First, it could consider revising the rule to require that dismissal be permitted only
upon court order or stipulation, in other words abrogating Rule 41(a)(1)(A)(i). That
idea does not seem to have any support.

Second, there does not seem to be any interest in trying to cut off the unilateral
dismissal right when the court addresses the merits of the case, as on a motion for
a preliminary injunction. The Second Circuit once found the denial of a preliminary
injunction to cut off unilateral dismissal [Harvey Aluminum, Inc. v. American
Cyanamid Co., 203 F.2d 105 (2d Cir. 1953)], but that has not been followed. The
Subcommittee does not want to try to write something like that into the rule.
Moreover, trying to define what (beyond an answer or a motion for summary
judgment or perhaps also some Rule 12 motions) would also cut off the right
provided by Rule 41(a) would be quite difficult.
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There was consensus that these ideas were not under serious consideration.

Instead, it was observed, it seems that the Subcommittee may want to recommend a change
to the rule to clarify what it means by “an action.” That could include explicitly addressing the
matter of multiple parties and multiple claims when only some parties or some claims are to be
dropped.

Another point was raised -- usually, without regard to Rule 41(a)(1), courts enter
scheduling orders with cutoff times for amending the pleading. Indeed, Rule 16(b)(3)(A) says:
“The scheduling order must limit the time to * * * amend the pleadings.” Experience suggests that
amendments will not be allowed after that deadline unless there is a strong justification for the
delay, and that up until that time courts are relatively receptive to amendments on motion.

The discussion was summarized as indicating that it might ultimately be the
Subcommittee’s recommendation that no rule amendment be pursued. And there seemed little
appetite to go beyond Rule 41(a)(1), the rule addressed in the submission from Judges Furman and
Halpern. Perhaps all that need be done is to add something like “entire” before “action.”

A reaction was that the multi-party aspect deserves attention as well; the rule seems to
assume the case has only one plaintiff and one defendant. Whether or not that is true of most civil
cases in federal court, it is surely true that there are many cases that have more elaborate party
structures. Indeed, Rule 41(c) takes some account of that, with its mention of crossclaims and
third-party claims.

It was also stressed that the relationship between Rules 41(a)(1) and 15(a) should be kept
in mind. It may be that there is some overlap of situations in which the two rules operate. For
example, a plaintiff might file an amended complaint dropping some claims or some defendants.
Whether the potential dual operation of these two rules is a matter of concern is uncertain.

For the present, it does not seem the Subcommittee has come to a consensus on what should
be done, if any amendment is worth considering seriously. Given that, it seems likely that it should
report to the full Committee in October about the various possibilities discussed during this
meeting and invite input from the other members of the full Committee.

To clarify that, however, it would also be desirable for the Subcommittee to meet another
time before the agenda materials for the October meeting must be submitted. The Subcommittee
is to meet again via Zoom on Sept. 7 at 4:00 p.m. Eastern Time.
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MEMORANDUM

TO: Professors Ed Cooper and Rick Marcus
Reporters, Advisory Committee on Civil Rules

FROM: Burton S. DeWitt
Rules Law Clerk

DATE: August 22, 2022

RE: Suggestion 21-CV-0O: Proposed Amendment to Rule 41(a) (Voluntary Dismissal of
an Action)

This memo relates to a suggestion submitted by Judge Jesse M. Furman and Judge Philip
M. Halpern that Rule 41(a) be amended to clarify what constitutes an “action” pursuant to the rule.
This memorandum contains the results of my supplemental research into each state’s equivalent
to the federal Rule 41(a). Specifically, I tried to locate each state’s voluntary dismissal rule or
statute and determine whether the text of the rule or statute (1) provided a different cut-off time
than the federal rule for a plaintift’s right to voluntarily dismiss his suit, and (2) specified whether
a plaintiff could dismiss only certain claims or defendants from an action. Due to time constraints,
I did not review caselaw interpreting the state rules or statute, and I was unable to quickly locate
about five or six state’s rules or statutes.

In Section I, I briefly address the 14 states that depart from federal Rule 41(a) regarding
the time at which a plaintiff’s right to voluntarily dismiss his action ends. In Section II, I provide
an overview of the ten states that specify that a plaintiff can dismiss less than the whole action. In
Section II1, I list in bullet-point format excerpts from or a short summary of every state whose rule
or statute is inconsistent with federal Rule 41(a). As this is just a survey of the state laws, I do not
offer any separate or additional conclusions in this memorandum.

L Fourteen states have a different cut-off time than Federal Rule 41(a)

The federal rule allows a plaintiff to voluntarily dismiss once without prejudice up until
the time the defendant files an answer or moves for summary judgment. And a significant majority
of states have adopted that federal standard as their own. However, the state law equivalent of Rule
41(a) in 14 states provides a different cut-off time for a plaintiff’s ability to voluntarily dismiss his
suit once as of right.

Of these 14 states, 12 diverge by more or less maintaining the common law rule that the
plaintiff may terminate his suit up until trial.! They vary in the details—some end the right 10 days
before trial, while others allow up until the point the case is submitted to the jury or judge for
decision—but they all protect the plaintiff’s right much longer than the federal rule.

U Ark R. Civ. P. 41(a); Cal. Code Civ. Pro. § 581(c); Fla. R. Civ. P. 1.420(a)(1); lowa R. Civ. P. 1.943; Mo.
Sup. Ct. R. 67.02(a); Neb. Rev. Stat. § 25-601; N.C. R. Civ. P. 41(a)(1); Ohio R. Civ. P. 41(A)(1); Okla. Stat. §§ 12-
683 to -684; Ore. R. Civ. P. 54A(1); Va. Code Ann. § 8.01-380; Wash. Super. Ct. Civ. R. 41(a)(1)(B).
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Uniquely, Florida partially follows the federal rule to some extent. Although the plaintiff
may still voluntarily dismiss after the defendant answers the complaint, the right pauses when the
defendant files a motion for summary judgment.? However, if the court denies that motion, the
plaintiff may then again voluntarily dismiss his suit up until the jury retires or the case to submitted
to the judge for decision.® This has the novel solution of preventing a plaintiff from mooting a
motion for summary judgment through voluntarily dismissing his suit, but still allows him to
voluntarily dismiss it once the motion is denied.

Two states join the federal rule in eschewing common law practice, but they go even earlier
in cutting off the plaintiff’s right to voluntarily dismiss his suit. Wisconsin terminates the right
once the defendant either answers the complaint or files any motion.* This is similar to the one of
the proposals the subcommittee is currently considering. Louisiana terminates the right as of the
time the defendant appears, although the court may in its discretion permit dismissal without
prejudice after this point.®

I1. Ten states specifically allow a plaintiff to dismiss less than his entire action

As detailed in my previous memorandum on Rule 41(a), there are splits of authority on
whether federal Rule 41(a) may be used to dismiss fewer than all claims in a suit. While the
majority of state rules and statutes have the similar ambiguous language (i.e., “action”) to the
federal equivalent, ten states have added language to their rule or statute so as to specifically permit
a plaintiff to dismiss fewer than all claims in a suit.

Specifically, seven states have adopted rule text both to explicitly permit a plaintiff to use
its version of Rule 41(a) to dismiss all claims against any given defendant, as well as to dismiss
only some claims against any given defendant.® Regarding all claims against any given defendant,
this adopts by rule text what is the majority approach under federal practice. However, allowing a
plaintiff to dismiss only some claims against any given defendant is the minority approach in
federal court.

Only two states adopt both majority approaches. Specifically, both Ohio and Oregon have
adopted rule text that permits a plaintiff to dismiss all claims against any given defendant, but
prohibits a plaintiff from dismissing only some claims against a defendant.’

One state—Maine—appears to have adopted rule language that allows a plaintiff to dismiss
any single claim, so long as he dismisses that claim against every defendant.® If my reading of this
rule is correct, this approach is different than any I have seen a federal court employ, and it is not
one that the subcommittee has previously considered.

2 See Fla. R. Civ. P. 1.420(a)(1).

3 See id.

4 See Wis. Stat. Ann. § 805.04(1).

5 See La. Code Civ. P. Art. 1671.

6 Cal. Code Civ. Pro. § 581(c); Fla. R. Civ. P. 1.420(a)(1): Ky. Ct. R. 41.01(1); Md. R. Civ. P. 2-506(a); N.C.
R. Civ. P. 41(a)(1); Vt. R. Civ. P. 41(a)(1); Va. Code Ann. § 8.01-380.

7 Ohio R. Civ. P. 41(A)(1); Ore. R. Civ. P. 54A(1).

$ Me. R. Civ. P. 41(a)(1).
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Summary of States

In this section, I will provide a brief discussion of my findings, as well as summaries or

excerpts from each state law that appears to diverge from federal Rule 41(a). I note that I have not
had a chance to review the caselaw under any state rules to see whether courts have applied them
differently than the text of the rule calls for. For some of the more ambiguously worded rules, such
as Maine’s, it may be worth performing a quick citation search to ensure that I have properly read
the rule. I also note that due to time constraints, I did not locate a few states’ equivalent rules or
statutes.

Below is a chart that categorizes which states fall into which divergent camps. Then, I

provide short summaries of those states’ rules or statutes, as well as a few others that appear
substantively different (but that I was unable to categorize):

Different time cut-offs than federal rules

1. Plaintiff may voluntarily dismiss up until (or sometime during or slightly before) trial — 12

L
2.
3.
II.
4.
3.
6.

states
a. Arkansas, California, Florida, Iowa, Missouri, Nebraska, North Carolina, Ohio,
Oklahoma, Oregon, Virginia, Washington
Plaintiff may voluntarily dismiss without prejudice up until the defendant appears, at which
point it is up to court’s discretion — 1 state
a. Louisiana
Plaintiff may voluntarily dismiss until defendant answers or files any motion — 1 state
a. Wisconsin
Provide more specifics than just “action”
Plaintiff may voluntarily dismiss all claims against a single defendant — 9 states
a. California, Florida, Kentucky, Maryland, North Carolina, Ohio, Oregon, Vermont,
Virginia
Plaintiff may voluntarily dismiss fewer than all claims against any given defendant — 7
states
a. California, Florida, Kentucky, Maryland, North Carolina, Vermont, Virginia
Plaintiff may dismiss any given claim, but must dismiss that specific claim against all
defendants — 1 state
a. Maine

Divergent State Rule Summaries

Ark. R. Civ. P. 41(a) — Dismissal of an action permissible until submitted to jury.

Cal. Code Civ. Pro. § 581(c) — “A plaintiff my dismiss his or her complaint, or any cause
of action asserted in it, in its entirety, or as to any defendant or defendants, with or without
prejudice prior to the actual commencement of trial.”

Fla. R. Civ. P. 1.420(a)(1) — “Except in actions in which property has been seized or is in
the custody of the court, an action, a claim, or any part of an action or claim may be
dismissed by plaintiff” up until defendant files a motion for summary judgment. If the
defendant files a motion for a summary judgment and the court denies the motion, the
plaintiff can then voluntarily dismiss up until the jury retires or until the case is submitted
to the judge for decision.
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e Haw. R. Civ. P. 41(a)(1) — The text of Rule 41 is substantively identical. However, Rule
41.1(b)(3), which sets out how a party is to effect a Rule 41 dismissal, specifically permits
parties to dismiss parts of a case. I have not categorized Hawai‘i above, as it is possible to
read Rule 41(a)(1) and 41.1 such that the 41.1(b)(3) path only applies to other subsections
of 41. The caselaw may be more enlightening, but I’ve not explored it.

e JowaR. Civ. P. 1.943 — “A party may . . . dismiss that party’s own petition, counterclaim,
cross-claim, cross-petition, or petition of intervention” up until 10 days prior to trial.

e Ky. Ct. R. 41.01(1) — “an action, or any claim therein, may be dismissed by the plaintiff”

e La. Code Civ. P. Art. 1671 — Right to dismiss without prejudice terminates when the
defendant appears. After that, the court has discretion.

e Me. R. Civ. P. 41(a)(1) — Starts out identically, but then provides that “A dismissal under
this paragraph may be as to one or more, but fewer than all claims, but not as to fewer than
all of the plaintiffs or defendants.” If I am reading that correctly, it means that a plaintiff
can dismiss a particular claim so long as he dismisses that claim against every defendant.

e Md. R. Civ. P. 2-506(a) — Explicitly allows dismissal of “all or part of the claim”

e Mo. Sup. Ct. R. 67.02 — Dismissal until jury is sworn for voir dire, or in a bench trial, until
evidence is introduced

e Neb. Rev. Stat. § 25-601 — Dismissal of an action permissible until submitted to jury

e N.H. R. Super. Ct. 41 — Completely different; does not address voluntary dismissal. I am
guessing the rule is located elsewhere and I just did not locate it.

e N.C.R.Civ.P.41(a)(1)—“an action or any claim therein may be dismissed by the plaintift”
up until the point where he rests his case

e OhioR. Civ.P.41(A)(1)— This rule specifically adopts both majority approaches discussed
in my memorandum. Specifically, it allows a plaintiff to “dismiss all claims asserted by
that plaintiff against a defendant.” The right continues until start of trial “unless a
counterclaim which cannot remain pending for independent adjudication by the court has
been served by that defendant.”

e Okla. Stat. § 12-683 and -684 — Dismissal of an action permissible until pretrial hearing

e Ore. R. Civ. P. 54(A)(1) — Like Ohio, this adopts both majority approaches. Specifically
“a plaintiff may dismiss an action in its entirety or as to one or more defendants” up until
5 days before trial “if not counterclaim has been pleaded”

e Vt. R. Civ. P. 41(a)(1) — “an action or claim may be voluntarily dismissed”

e Va. Code Ann. § 8.01-380 — a party may nonsuit “as to any cause of action or claim, or any
other party to the proceeding” up until “a motion to strike the evidence has been sustained
or before the jury retires from the bar or before the action has been submitted to the court
for decision”

e Wash. Super. Ct. Civ. R. Rule 41 — plaintiff may dismiss until the conclusion of his opening
case

e Wis. Stat. Ann. § 805.04(1) — plaintiff may dismiss an action “at any time before service
by an adverse party of responsive pleading or motion”
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MEMORANDUM

TO: Professors Ed Cooper and Rick Marcus
Reporters, Advisory Committee on Civil Rules

FROM: Burton S. DeWitt
Rules Law Clerk

DATE: February 28, 2022

RE: Suggestion 21-CV-0O: Proposed Amendment to Rule 41(a) (Voluntary Dismissal of
an Action)

This memo relates to a suggestion submitted by Judge Jesse M. Furman and Judge Philip
M. Halpern that Rule 41(a) be amended to clarify what constitutes an “action” pursuant to the rule.
You asked me to survey how courts have interpreted the term under a wide variety of situations,
specifically including (but not limited to) when a plaintiff attempts to dismiss all claims against
fewer than all defendants, and when a plaintiff attempts to dismiss fewer than all claims against
any given defendant. In researching the two specific situations that you asked me to look into, I
also found a handful of cases addressing “action” in other situations, which I address briefly later
in this memorandum. My research involved reading Judge Furman’s suggestion and the cases
referenced therein, as well as reviewing the leading treatises and cases, and running citing searches
from these cases. Because the treatises provided a very helpful starting point—although my
research did show they reached somewhat incomplete conclusions—and because nearly every case
cited a very small handful of leading cases in each circuit, I did not rely on any keyword searches.

As a threshold matter, although the initial research project was limited to Rule 41(a)(1),
preliminary research indicated that courts treat the definition of “an action” under Rule 41(a)(1)
and Rule 41(a)(2) substantially identically.! Therefore, and subsequent to an email exchange
between me and you, the research was expanded to include both subdivisions of the Rule.

In Section I of this memorandum, I discuss Judge Furman and Judge Halpern’s suggestion.
In Section II, I address the most common issue [ found in the caselaw: plaintiffs attempted
dismissal of all claims against fewer than all defendants. Circuits are split on whether a plaintiff
may properly use Rule 41(a) to effect such a dismissal. In Section III, I briefly address the similar
issue of cases with multiple plaintiffs or multiple claimants in which fewer than all plaintiffs or
claimants seek to dismiss all their claims against all defendants. In Section IV, I survey cases where
plaintiffs seek to dismiss fewer than all claims against any given defendant. This issue is almost
as common as that in Section II, and no circuit has explicitly permitted Rule 41(a) to be used in

! To the extent there is a relevant difference, in cases where the Rule 41(a)(2) dismissal
will only dismiss some parties from the suit, it is that in exercising discretion under Rule 41(a)(2),
the court should consider whether there will be any prejudice to the remaining parties in granting
dismissal of other parties. See, e.g., Tycom Corp. v. Redactron Corp., Civ. No. 74-65, 1977 WL
23174, at *1 (D. Del. Aug 17, 1977) (citing cases).
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such a way. However, a handful of intra-circuit splits have developed or are developing. In Section
V, I note two cases that permitted plaintiffs to dismiss class allegations pre-certification under Rule
41(a). Finally, in Section VI, I recommend that the committee consider resolving the circuit split
discussed in Section II by amending the rule to explicitly adopt the majority approach. I also
recommend that the committee consider clarifying that plaintiffs may not use Rule 41(a) to dismiss
fewer than all claims against any single defendant.

I. Judge Furman and Judge Halpern’s suggestion

Judge Furman and Judge Halpern requested that the committee review whether Rule 41(a)
allowed a court to dismiss anything less than all claims in an action. Rule 41(a)(1) provides that
subject to a few irrelevant (for purposes of this review) rules and statutes, a plaintiff “may dismiss
an action without a court order by filing” either (i) a notice of dismissal before the opposing party
answers the complaint or moves for summary judgment, or (ii) a stipulation of dismissal signed
by all parties. Rule 41(a)(2) allows the plaintiff to request a court order dismissing its “action” in
situations not covered by Rule 41(a)(1). However, neither subdivision of Rule 41(a) defines
“action,” leaving it to courts to determine whether either subdivision applies when the plaintiff
seeks to dismiss fewer than all claims or parties to a suit.

The two judges suggest that the committee conduct a “comprehensive survey” of the
caselaw to see how courts have interpreted the provision. The suggestion specifically notes Judge
Furman’s “impression” that “most, if not all” courts permit a plaintiff to dismiss all claims against
less than all defendants in a suit. Judge Furman also noted a split of authority on whether a plaintiff
may dismiss anything less than all claims against any given defendant. Judge Furman cited his
decision in Alix v. McKinsey & Co., where he briefly addressed the issue before resolving the
pending motion on other grounds.?

In their suggestion, Judge Furman and Judge Halpern do not take a position on how
“action” should currently be interpreted under the rule, nor do they suggest any particular way the
rule can or should be amended to change or improve practice under the rule. Rather, they just note
the apparent inconsistent interpretation within the Second Circuit and potentially nationwide.

IL. There is a longstanding circuit split regarding whether Rule 41(a) can be used to
effect dismissal of all claims against fewer than all defendants

A distinct 6-3 circuit split has developed regarding whether Rule 41(a) can be used to
dismiss all claims against fewer than all defendants. While district courts have had differing
interpretations of “action” since shortly after the Rules first came into effect, by the 1960s appellate
decisions from the Second and Sixth Circuits on the one hand and the Fifth Circuit on the other
materialized a nationwide split. More than half a century later, the split has widened, and now all
but three of the twelve? circuits have weighed in.

2470 F. Supp. 3d 310 (S.D.N.Y. 2020).

3 T have excluded the Federal Circuit from this count. As the voluntary dismissal of parties
or claims is not a procedural issue “pertaining to patent law,” the Federal Circuit applies to Rule
41(a) issues the law of the circuit in which the district court sat. See, e.g., Wordtech Sys., Inc. v.
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The majority approach, which has been adopted by the First, Third, Fifth, Eighth, Ninth,
and Eleventh (through old-Fifth Circuit authority) Circuits, allows a plaintiff to dismiss all claims
against some but not all defendants via Rule 41(a).* These cases reject the literal wording of Rule
41(a) and cite policy considerations to allow plaintiffs to voluntarily dismiss defendants from the
suit. Conversely, the Second, Sixth, and Seventh Circuits have read “action” to mean all claims
against all parties, and note the distinction to Rule 41(b), which uses “claims” instead.” Courts
following these cases therefore require a plaintiff seeking to dismiss fewer than all defendants to
amend its complaint under Rule 15. The Fourth, Tenth, and D.C. Circuits have not addressed the

Integrated Networks Sols., Inc. 609 F.3d 1308, 1318-19 (Fed. Cir. 2010). While the Federal
Circuit also hears cases on appeal from the Court of Federal Claims, those courts use a separate
(although nearly identical) ruleset. I have not reviewed how the Federal Circuit interprets Court of
Federal Claims Rule 41(a).

Of note, and as discussed later in this memorandum, the Federal Circuit issued one of the
leading decisions on the issue of whether a plaintiff can dismiss fewer than all claims against a
given defendant. See Gronholz v. Sears, Roebuck & Co., 836 F.2d 515, 517-18 (Fed. Cir. 1987).
In that case, the Federal Circuit did not address which circuit’s law it was applying to Rule 41(a)
issues. However, because nothing under Rule 41(a) is an issue “pertaining to patent law,” I assume
the court applied its understanding of Eighth Circuit law (the applicable circuit) in that appeal.

4 Cabrera v. Mun. of Bayamon, 622 F.2d 4, 6 (1st Cir. 1980); Young v. Wilkie Carrier
Corp., 150 F.2d 764, 764 (3d Cir. 1945); Plains Growers, Inc. v. Ickes-Braun Glasshouses, Inc.,
474 F.2d 250 (5th Cir. 1973); State ex rel. Nixon v. Coeur d’Alene Tribe, 164 F.3d 1102, 1105—
06 (8th Cir. 1999); Wilson v. City of San Jose, 111 F.3d 688 (9th Cir. 1997).

In dicta, the Eleventh Circuit evidenced that it still follows old Fifth Circuit precedent. See
Klay v. United HealthGroup, Inc., 376 F.3d 1092, 1106 (11th Cir. 2004) (“Put simply, Rule 41
allows a plaintiff to dismiss all of his claims against a particular defendant . . . .””). More recent
dicta hints otherwise. See Perry v. Schumacher Grp., 891 F.3d 954, 958 (11th Cir. 2018). I will
discuss the Eleventh Circuit in more detail later in this Section.

The Fifth Circuit itself still follows its old precedent, but it nearly changed course. Less
than two years ago, the court reconsidered the issue en banc, with four of its judges dissenting in
favor of explicitly overturning the leading case in the Circuit. See Williams v. Seidenbach, 958
F.3d 341, 360—63 (5th Cir. 2020) (en banc) (Oldham, J, dissenting).

Outside the Eleventh Circuit, the odd district court decision from majority-approach
circuits may hold otherwise, but these can be ignored as decisions that are overtly incorrect under
applicable circuit law. See, e.g., Close v. Acct. Resol. Servs., Civ. No. 20-11871-MLW, -- F. Supp.
3d ---, 2021 WL 3684066, at *1 n.2 (D. Mass. Aug. 19, 2021) (quoting a district court case dealing
with attempts to dismiss fewer than all claims against a given defendant to express doubt whether
Rule 41(a) permits stipulated voluntary dismissal of all claims against a given defendant, but ruling
that Rule 41(a) was inapplicable because not all defendants had signed the stipulation of dismissal).

3> Harvey Aluminum, Inc. v. Am. Cyanamid Co., 203 F.2d 105, 108 (2d Cir. 1953); Philip
Carey Mfg. Co. v. Taylor, 286 F.2d 782, 785-86 (6th Cir. 1961); Taylor v. Brown, 787 F.3d 851,
857-58 (7th Cir. 2015). As will be discussed later in this Section, the use of the present perfect
tense is intentional, as both the Second and Seventh Circuits have to varying degrees walked back
their literal readings of Rule 41(a).
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issue, and an intra-circuit split has developed in both the Fourth and Tenth Circuits.® In the
remainder of this Section, I address in detail the three minority approach circuits, the three circuits
not to have decided the issue, and the Eleventh Circuit.

Second and Seventh Circuits. Although the minority approach circuits all based their view
on a literal reading of the rule, subsequent decisions hint that at least two of the circuits may join
(or already de facto are part of) the majority in the future. The Second Circuit has questioned the
wisdom of its leading case.” As evidenced by Judge Furman’s opinion that prompted his
suggestion, courts within the Second Circuit have therefore felt free to eschew precedent and
follow the majority approach.® And while the Seventh Circuit only weighed in with a panel
decision in the middle of the last decade,’ a similar resistance is developing,'° supported no doubt
by undermining dicta just last year from the Seventh Circuit itself.!!

¢ Discussion and citation of relevant cases from districts in the Fourth, Tenth, and D.C.
Circuits follow later in this Section.

7 The Second Circuit has avoided fully overruling Harvey Aluminum by stating that the
standard a district court should employ in determining whether to allow a party to amend its
complaint to drop a claim under Rule 15 is the same as a withdrawal under Rule 41(a). See
Wakefield v. N. Telecomm. Inc., 769 F.2d 109, 114 n.4 (2d Cir. 1985). This often renders
irrelevant which rule should be used to effect the termination of a party to the suit.

8 In fact, the majority approach may in fact be the majority approach for district courts
within the Second Circuit. See, e.g., Frank v. Trilegiant Corp., No. 10 CV 5211(DRH)(ARL), 2012
WL 214100, at *3 (E.D.N.Y. Jan. 24, 2012); Cent. N.Y. Laborers’ Health & Welfare Fund v. Fahs
Constr. Grp., Inc., 170 F. Supp. 3d 337, 343—44 (N.D.N.Y. 2016); ICICI Bank Ltd. v. Doshi, No.
19-CV-11788 (RA), 2021 WL 6052117, at *1-2 (S.D.N.Y. Dec. 21, 2021); Greenwood Grp., LLC
v. Brooklands, Inc., No. 1:15-CV-00851 EAW, 2016 WL 3828685, at *1-2 (W.D.N.Y. July 12,
2016); see also Mut. Beneficial Life Ins. Co. in Rehab. v. Carol Mgmt. Corp., No. 93 Civ. 7991
(LAP), 1994 WL 570154, at *1 (S.D.N.Y. Oct. 13, 1994) (noting that even the Second Circuit has
“criticized and rejected” Harvey Aluminum, and that “[i]t is no longer persuasive authority on the
issue” of dismissal of parties under Rule 41).

? Taylor, 787 F.3d at 857-58.

10 See, e.g., Manuel v. Nalley, No. 15-CV-783-SMY-RJD, 2017 WL 6593703, at *1 (S.D.
I11. Dec. 26, 2017) (noting Taylor, but allowing a stipulated dismissal with prejudice against two
of four defendants “in the interest of judicial economy’’); Hanusek v. FCA US LLC, No. 18-CV-
509-NJR-GCS, 2019 WL 1239265, at *1 n.2 (S.D. Ill. Mar. 18, 2019) (noting Taylor, but allowing
dismissal of all claims by one plaintiff under Rule 41(a) “in the interest of judicial economy™).

' See Dr. Robert L. Meinders, D.C., Ltd. v. United Healthcare [sic] Servs., Inc., 7 F.4th
555, 559 n.4 (7th Cir. 2021). In Meinders, the Seventh Circuit affirmed the stipulated dismissal of
all claims against seven UnitedHealth entities. The court noted that this dismissed “the ‘entire
action’ as it related to the United entities.” However, it admonished that “Rule 15(a) is the better
course for voluntarily dismissing individual parties or claims in the future.” Although the company
name is UnitedHealthcare Services, the reporter incorrectly placed a space between United and
Healthcare in the case name.
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Sixth Circuit. The Sixth Circuit is open and committed to being an “outlier.”'? The court
has recognized that due to one inconsistent decision, its “interpretation of Rule 41 is unclear.”!?
However, the near-unanimous weight of authority in the circuit is that “Rule 41(a)(1)(A)(i) can
only be used to dismiss all claims against all defendants, not individual claims or parties.”!

Tenth Circuit. The Tenth Circuit has not expressly addressed the issue. In dicta in Gobbo
Farms & Orchards v. Poole Chemical Co., the court implied that it approved of a literal reading
of Rule 41.'5 And following Gobbo, some courts have treated Rule 41(a) notices of dismissal of a
defendant as Rule 15 motions to amend the complaint.'® However, following the District of Utah’s
decision in Van Leeuwen v. Bank of America, N.A. in 2015, the majority of courts in the Tenth
Circuit have allowed plaintiffs to dismiss one or more of multiple defendants via Rule 41,
distinguishing Gobbo as limited to where a plaintiff sought to dismiss only some claims against
one defendant.!’

Fourth Circuit. The Fourth Circuit likewise has not addressed the issue, and an intra-circuit
split has developed. Similar to the Tenth Circuit, dicta from a case where a plaintiff tried to dismiss
certain claims, as opposed to all claims against a defendant, has led some courts to strike Rule 41

Prior to the Seventh Circuit’s Taylor decision, courts in the Seventh Circuit permitted
dismissal of claims against one defendant under Rule 41(a). See, e.g., Futch v. AIG, Inc., Civ. No.
07-402-GPM, 2007 WL 1752200, at *1 (S.D. Ill. June 15, 2007) (citing cases).

12 See, e.g., Barton v. Lockwood, Andrews & Newnam, P.C., No. 17-cv-11392, 2018 WL
8608300, at *1 (E.D. Mich. May 23, 2018).

13 Letherer v. Alger Grp., L.L.C., 328 F.3d 262, 265-66 (6th Cir. 2003), overruled on other
grounds by Blackburn v. Oaktree Capital Management, LLC, 511 F.3d 633 (6th Cir. 2008)
(refusing, when plaintiff attempted to voluntarily dismiss a defendant pursuant to Rule 41, to
definitely decide the issue, but holding that the court dismissed the defendant pursuant to Rule 21,
not Rule 41).

4 EQT Gathering, LLC v. A Tract of Property Situated in Knott Cnty., Ky., No. 12-58-
ART, 2012 WL 3644968, at *1 (E.D. Ky. Aug. 24, 2012). But see Banque de Depots v. Nat’l Bank
of Detroit, 491 F.2d 753 (6th Cir. 1974) (noting reservations but holding the district court did not
abuse its discretion under Rule 41(a)(2) by dismissing one defendant).

15 See 81 F.3d 122, 123 (10th Cir. 1996).

16 See, e.g., Ashford v. Neb. Furniture Mart, Inc., No .17-2097-DDC-GLR, 2017 WL
1332706, at *1 (D. Kan. Apr. 11, 2017) (Crabtree, J).

17304 F.R.D. 691, 696-97 (D. Utah 2015); see also City of Scranton v. Orr Wyatt
Streetscapes, No. 18-4035-DDC-TJJ, 2018 WL 4222414, at *1 (D. Kan. July 16, 2018) (approving
of Van Leeuwen and explicitly rejecting the court’s prior holding in Ashford) (Crabtree, J); Grim
v. FedEx Ground Package Sys., Inc., No. CV 19-10 MV/GBW, 2020 WL 587846, at *3 (D.N.M.
Feb. 6, 2020). Interestingly, due to its extensive analysis of the circuit split, Van Leeuwen has been
frequently cited by courts in the Sixth Circuit to note that Circuit’s status as an outlier— according
to Westlaw, 28 of the 41 cases to cite it are from Sixth Circuit courts. See, e.g., U.S. ex rel Doe v.
Preferred Care, Inc., 326 F.R.D. 462, 464 (E.D. Ky. 2018).
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motions to dismiss a defendant.'®

adopted the majority approach. '’

Most courts, however, have taken the “sounder view” and

D.C. Circuit. Courts in the D.C. Circuit appear to have been unanimous in reading Rule 41
as not prohibiting voluntary dismissal of some, but not all, defendants.*°

Eleventh Circuit. The Eleventh Circuit follows the majority approach through binding pre-
split Fifth Circuit precedent.?! But in Perry v. The Schumacher Group, the Eleventh Circuit took
a textual approach, reading Rule 41(a) as only allowing dismissal of the entire case and not “a
portion of a plaintiff’s lawsuit . . . while leaving a different part of the lawsuit pending before the
trial court.”?> However, that case concerned an attempted stipulated dismissal of fewer than all
claims against a defendant, not all claims against fewer than all defendants.?® A few district courts
have seized on this dicta and read Perry as overruling old Fifth Circuit precedent.?* But a majority
of courts so far have reconciled Perry with the prior precedent and still permit a plaintiff to use

18 See, e.g., Volvo Trademark Holding Aktiebolaget v. AIS Constr. Equip. Corp., 162 F.
Supp. 2d 465, 467 & n.3 (W.D.N.C. 2001) (citing Skinner v. First Am. Bank of Va., 64 F.3d 659
(table), 1995 WL 507264 (4th Cir. 1995)) (adopting magistrate recommendation to strike Rule 41
notice of dismissal against individual defendant and to proceed instead as a motion to amend
complaint). But c¢f. Miller v. Terramite Corp., 114 F. App’x 536, 540 (4th Cir. 2004) (“Because
Rule 41(a)(2) provides for the dismissal of ‘actions’ rather than claims, it can be argued that Rule
15 is technically the proper vehicle to accomplish a partial dismissal of a single claim, but similar
standard govern the exercise of discretion under either rule.”); Armstrong v. Frostie Co., 453 F.2d
914, 916 (4th Cir. 1971) (“[Rule 41(a)(1)(1)] is designed to permit a disengagement of the parties
at the behest of the plaintiff only in the early stages of a suit. . ..”).

19 E.g., Duke Progress Energy LLC v. 3M Co., No. 5:08-CV-460-FL, 2015 WL 5603344,
at *2 (E.D.N.C. Sept. 22, 2015) (citing cases from three different districts in the circuit that have
followed the majority approach); see also Ownby v. Cohen, No. 3:02CV00034, 2002 WL
1877519, at *3 n.1 (W.D. Va. Aug. 15, 2002). Other courts have noted the intra-circuit split, but
avoided ruling on the issue. See, e.g., Hedrick v. E.I. du Pont de Nemours & Co., Civ. No. 2:12-
06135,2013 WL 2422661, at *4 n.1 (S.D. W. Va. June 3, 2013).

20 See, e.g., Reetz v. Jackson, 176 F.R.D. 412,413 & n.2 (D.D.C. 1997); Detroit Int’1 Bridge
Co. v. Canada, Civ. No. 10-476 (RMC), 2011 WL 6010230, at *2 (D.D.C. Dec. 1, 2011).

21 See Bonner v. City of Prichard, 661 F.2d 1206, 1209—10 (11th Cir. 1981) (en banc); see
also Klay v. United HealthGroup, Inc., 376 F.3d 1092, 1106 (11th Cir. 2004) (“Put simply, Rule
41 allows a plaintiff to dismiss all of his claims against a particular defendant . . . .”).

22891 F.3d 954, 958 (11th Cir. 2018).

3 See id. 956-57.

24 See, e.g., West v. Zacharzewski, No. 2:18-CV-14155-Rosenberg/Maynard, 2019 WL
3426321, at *1 n.1 (S.D. Fla. Apr. 18, 2019) (Rosenberg, J) (reading Perry as prohibiting use of
Rule 41(a) to dismiss all claims against fewer than all defendants, and sua sponte, in a footnote,
without analysis interpreting a Rule 41(a) stipulated dismissal of all claims against a defendant “as
a request to dismiss [defendant] from the consolidated cases with prejudice”); see also Walker v.
Trans Union, LLC, No. 2:19¢cv85-MHT, 2019 WL 1283440, at *1 n.* (M.D. Ala. Mar. 20, 2019)
(Thompson, J) (expressing doubt whether post-Perry Rule 41(a) can still be used to permit
dismissal of all claims against a given defendant).
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Rule 41(a) to dismiss all claims against a given defendant.? It is too soon to say whether a true
intra-circuit split will develop, especially in light of even stronger language from an August 2021
Eleventh Circuit decision that may further question the state of the law in the Eleventh Circuit.?¢

I note, however, that regardless what language the Eleventh Circuit uses, a panel of the
Eleventh Circuit (like that in the two cases referenced in the previous paragraph) cannot overturn
pre-split Fifth Circuit precedent within the circuit: Only the court en banc may.?’

One tangential issue is whether, in courts that permit a plaintiff to voluntarily dismiss all
claims against fewer than all defendants under Rule 41(a), that right is terminated if other
defendants answer the complaint or file a summary judgment motion. I have not specifically
researched this issue, but all courts I have encountered that have addressed it have permitted the
dismissal so long as that specific defendant had not yet answered the complaint or motioned for
summary judgment.?®

III.  Courts appear to apply Rule 41(a) similarly to dismissal of claimants or plaintiffs
as they do to defendants

There is very limited caselaw addressing voluntary dismissal of all claims by one plaintiff
or by one claimant. However, those courts have been unanimous in applying the same law to
plaintiffs?® and claimants® as they do to voluntary dismissal of a defendant. Therefore, although
there is not sufficient caselaw to show a circuit split and no circuit court seems to have directly
addressed the issue,’! it would appear the split discussed above in Section II of this memorandum
would likely also manifest here.

25 See Walker v. Home Point Fin. Corp., No. 8:21-cv-1916-KKM-AAS, -- F. Supp. 3d ---,
2021 WL 5368863, at *2 (M.D. Fla. Nov. 18, 2021) (collecting cases).

26 See Estate of West v. Smith, 9 F.4th 1361, 1367 (11th Cir. 2021) (“[ W]e now apply Rule
41(a)(1)(A)(i1) to the facts of this case. The stipulation of dismissal was signed by all the parties
who had appeared at that time . ... And the stipulation clearly dismissed all claims that were
alleged against all named defendants . . . . Accordingly, by the terms of Rule 41(a)(1)(A)(ii), which
means precisely what it says, the action itself—not specific claims and not specific defendants—
was dismissed.”).

27 See Bonner, 661 F.2d at 1209—10.

28 See, e.g., United Sur. & Indem. Co. v. Yabucoa Volunteers of Am. Elderly Hous., Inc.,
306 F.R.D. 88, 90 (D.P.R. 2015).

29 Miller v. Stewart, 43 F.R.D. 409, 412—13 (E.D. Ill. 1967) (dismissal of certain plaintiffs
according to same standard as dismissal of one defendant); Tycom Corp., 1977 WL 23174, at *1
& n.5 (discussing standard for dismissal of parties); Kingsburg Apple Packers, Inc. v. Ballantine
Produce Co., No. 1:09-CV-00901-AWI-JLT, 2010 WL 1027813, at *1 (E.D. Cal. Mar. 17, 2010)
(dismissing intervenor plaintiff according to same standard as dismissal of one defendant).

30 United States v. Julius Baer & Co., 307 F.R.D. 249, 252 (D.D.C. 2014) (dismissal of one
claimant according to same standard as dismissal of one defendant); United States v. $448,840.92
in U.S. Currency, No. 4:21-CV-00202, 2021 WL 5578847, at *2 (E.D. Tex. Nov. 29, 2021) (same).

3U'In Bailey v. Shell Western E&P, Inc., the Fifth Circuit may have implicitly stated that
one plaintiff could dismiss all his claims against all defendants. 609 F.3d 710 (5th Cir. 2010). In
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IV.  Nearly all courts do not allow voluntary dismissal of fewer than all claims against
a defendant, although the law is unsettled in the Second, Fourth, and Eighth
Circuits

The general consensus, as expressed in the leading treatises>? and nearly all reported cases,
is that a plaintiff may not use Rule 41(a) to voluntarily dismiss fewer than all claims against a
given defendant. The policies behind reading “action” broadly to permit dismissal of all claims
against a given defendant do not hold true when that defendant would still be subject to the suit on
some claims regardless. Conversely, and as noted by multiple circuit courts, whether Rule 41(a)
permits voluntary dismissal of claims has practical implications as to both district court® and,
sometimes, circuit court subject matter jurisdiction.** Perhaps for this reason, I have found no
circuit court decision explicitly holding that Rule 41(a) can be used to dismiss fewer than all claims
against a given defendant. And decisions from the Fifth, Sixth, Seventh, Ninth, Tenth, and
Eleventh Circuits have explicitly held to the contrary.’ Furthermore, while the First,*® Third,*’

that case, two plaintiffs brought suit alleging both individual and False Claim Act causes of action.
Id. at 717. At some point in a long and convoluted procedural history, one of the two plaintifts
filed a notice of voluntary dismissal of just his individual claims. /d. at 720. The court seemed to
find no fault in just one plaintiff seeking to voluntarily dismiss his claims, but held that Rule 41(a)
was improper for the reason that this one plaintiff was only dismissing some of his claims. See id.

32 E.g., Wright & Miller, Federal Practice & Procedure § 2362 (4th ed. 2021).

33 For instance, if Rule 15, as opposed to Rule 41, is used to remove only federal claims,
the “amendment of the complaint . . . [leaves] no federal claims to which the state claims may be
appended” and therefore no ability for the court to exercise supplemental jurisdiction. Mgmt. Invs.
v. United Mine Workers of Am., 610 F.2d 384, 395 (6th Cir. 1979).

3% For example, as the Federal Circuit noted, if Rule 41 allowed a plaintiff to voluntarily
dismiss the only patent claim in a multi-claim action, appellate jurisdiction would still rest in the
Federal Circuit despite the absence of any patent issues on appeal. See Gronholz v. Sears, Roebuck
& Co., 836 F.2d 515, 517-18 (Fed. Cir. 1987) (granting motion to transfer to the Eighth Circuit
because plaintiff’s voluntary dismissal of patent claim was actually a Rule 15 motion to amend,
since Rule 41 only allows voluntary dismissal of an action).

35 Bailey, 609 F.3d at 720 (Fifth Circuit); Mgmt. Invs., 610 F.2d at 395 (Sixth Circuit);
Taylor, 787 F.3d at 857-58 (Seventh Circuit); ECASH Techs., Inc. v. Guagliardo, 35 F. App’x
498, 499 (9th Cir. 2002); Gobbo, 81 F.3d at 123 (Tenth Circuit); Campbell v. Altec Indus., Inc.
605 F.3d 839, 841 n.1 (11th Cir. 2010); see also Gronholz, 836 F.2d at 517-18 (Federal Circuit
presumably applying its interpretation of Eighth Circuit law in holding that Rule 41(a) does not
permit a plaintiff to dismiss only some claims against a defendant).

36 Addamax Corp. v. Open Software Found., Inc., 149 F.R.D. 3, 5 (D. Mass. 1993); Hanson
v. Corr. Health Partners, LLC, No. 1:19-cv-00393-JDL, 2020 WL 974868, at *2 (D. Me. Feb. 28,
2020); Santiago-Ramos v. Autoridad de Energia Electrica de P.R., Civ. No. 11-1987(JAG/SCC),
2015 WL 846750, at *7 (D.P.R. Feb. 26, 2015).

37 Courts in at least four of the five districts within the circuit have addressed the issue,
ruling consistently with the majority approach. New W. Urban Renewal Co. v. Viacom, Inc., 230
F. Supp. 2d 568, 571 n.2 (D.N.J. 2002); Otto v. Williams, Civ. No 15-3217, 2016 WL 3136923,
at *1-2 (E.D. Pa. June 6, 2016); Greens at Greencastle Ltd. P’ship v. Greencastle GIBG LLC, No.
1:06-CV-1708, 2007 WL 328718, at *1 (M.D. Pa. Jan. 31, 2007); Rosario v. Strawn, No. 2:19-cv-
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and D.C. Circuits*® have not addressed the issue, district courts in those circuits appear unanimous
in not permitting a plaintiff to dismiss fewer than all claims against a given defendant.

However, as will be discussed later in this Section, the story is more complicated in a few
circuits. The Fourth Circuit held that it followed the majority approach in an unpublished opinion*’
after previously implying the same in a published decision,*’ although a recent decision from the
court implied otherwise.*! Moreover, the law is unsettled in both the Second and Eighth Circuits.
And despite binding authority directing courts in the Ninth Circuit, some courts in the Ninth Circuit
have incorrectly permitted plaintiffs to voluntarily dismiss fewer than all claims against a
defendant due to dicta from another Ninth Circuit case. I will address each of these circuits in turn.

Fourth Circuit. While district courts within the Fourth Circuit have consistently followed
the majority approach when addressing the issue, the Fourth Circuit itself has not. The Fourth
Circuit first addressed the issue in an unpublished opinion in 1995, squarely holding that a plaintiff
may not use Rule 41(a) to dismiss fewer than all claims against any given defendant.*> This
followed a published decision in which the court had implied as much, stating that when some
claims were dismissed by order under Rule 12(b)(6) and plaintiff thereafter attempted to notice a
dismissal of the remaining claims under Rule 41(a), that notice was effective because the
remaining claims “comprised the entire action for Rule 41(a)(1)(i) purposes.”** In 2004, the court
noted the issue was still open, but refused to resolve it because whether Rule 15 or Rule 41(a) was
the appropriate vehicle, the district court did not abuse its discretion in denying plaintiff’s request
to either dismiss or amend under the facts of the case.** However, a 2020 decision in Affinity Living
Group, LLC v. StarStone Speciality Insurance Co. implied that a plaintiff could dismiss fewer than
all claims against a defendant under rule 41(a), as the majority accepted without analysis that such

01040, 2020 WL 5810009, at *3—4 (W.D. Pa. Sept. 30, 2020). Prior to any circuit court considering
the issue, a decision from the Eastern District of Pennsylvania was the leading opinion nationwide.
See Smith, Kline & French Labs. V. A. H. Robins Co., 61 F.R.D. 24, 27-30 (E.D. Pa. 1973).

38 Featherston v. District of Columbia, 910 F. Supp. 2d 1, 11 (D.D.C. 2012).

39 Skinner v. First Am. Bank of Va., 64 F.3d 659 (Table), 1995 WL 507264, at *2 (4th Cir.
1995).

40 See Wilson-Cook Med., Inc. v. Wilson, 942 F.2d 247, 251 (4th Cir. 1991) (holding that
when a district court granted a partial Rule 12(b)(6) motion to dismiss, those claims were no longer
part of the suit and therefore a Rule 41(a)(1)(i) notice of dismissal of the remaining claims
“comprised the entire action for Rule 41(a)(1)(i) purposes”).

41 See Affinity Living Grp., LLC v. StarStone Specialty Ins. Co., 959 F.3d 634, 643 n.1
(4th Cir. 2020) (King, J, dissenting) (“By accepting the stipulated dismissal as effective, my good
colleagues in the majority must assume that Rule 41(a) can be utilized to dismiss specific claims
against one defendant . . . . Without staking my dissent on the issue, I simply observe that some of
our sister circuits disagree.”).

42 Skinner, 64 F.3d 659 (Table), 1995 WL 507264, at *2.

4 See Wilson-Cook Medical, 942 F.2d at 251.

4 See Miller v. Terramite Corp., 114 F. App’x 536, 539—40 (4th Cir. 2004) (“Under either
[Rule 15 or Rule 41(a)], the district court did not abuse its discretion in concluding that Miller’s
attempt to dismiss the ERISA claim was untimely and would waste judicial resources.”).
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a stipulated dismissal was effective.*> Judge King explicitly called out this implication in his
dissent.*¢

No court has yet cited this case in relation to Rule 41(a), leaving its impact unclear. Prior
to Affinity Living Group, courts in the Fourth Circuit were near-unanimous in not permitting a
plaintiff to voluntarily dismiss fewer than all claims against any given defendant.*’” However, as
Affinity Living Group itself shows by being an appeal where no party raised the issue of whether
the district court could permit plaintiff to voluntarily dismiss fewer than all claims against a
defendant, district courts may not always have addressed the issue, leaving the potential—a
potential that exists nationwide*®—that courts have been permitting such dismissals without
addressing the issue in a written opinion.

Second Circuit. As Judge Furman noted, some courts in the Second Circuit—and a fairly
significant number in the Southern District of New York*—have likewise allowed dismissal of
only some claims under Rule 41(a).>° As stated by one court in the District of Connecticut, while

4 See Affinity Living Grp., 959 F.3d at 636.

46 See id. at 643 n.1 (King, J, dissenting).

47 See, e.g., Iraheta v. United of Omaha Life Ins. Co., 353 F. Supp. 2d 592, 595 (D. Md.
2005); McGill v. Crown Cork & Seal Co., Civ. No. 7:08-2888-HFF-BHH, 2009 WL 3380619, at
*2 (D.S.C. Oct. 20, 2009); Cox v. Cawley, No. 3:11CV557-HEH, 2011 WL 4828890, at *3 (E.D.
Va. Oct. 11, 2011); Martin v. MCAP Christiansburg, LLC, No. 7:14cv464, 2015 WL 540183, at
*2-3 (W.D. Va. Feb. 10, 2015).

“8 For example, a court in the Southern District of New York permitted plaintiffs to dismiss
with prejudice under Rule 41(a) their federal law claims, keeping only state law claims against
defendants. See Seidman v. Chobani, LLC, No. 14 Civ. 4050 (PGG), 2016 WL 1271066, at *1, 5
(S.D.N.Y. Mar. 29, 2016). However, in that case, defendants did not contest whether Rule 41(a)
could be used to effect such a dismissal, objecting instead on grounds that they would be unfairly
prejudiced if the court permitted the dismissal. See Defs.” Joint Opp’n to Pls.” Mot. to Voluntarily
Dismiss Their Federal Law Claims, Seidman v. Chobani, LLC, No. 14 Civ. 4050 (PGG), 2015
WL 10549950 (S.D.N.Y. Aug. 7, 2015).

4 See, e.g., Azkour v. Haouzi, No. 11 Civ. 5780(RJS)(KNF), 2013 WL 3972462, at *3—4
(S.D.N.Y. Aug. 1, 2013) (overruling the magistrate’s recommendation and permitting plaintiff to
voluntarily dismiss without prejudice all claims against one defendant and fewer than all claims
against another defendant under Rule 41(a)1(A)); HOV Servs., Inc. v. ASG Techs. Grp., Inc., No.
18-cv-9780 (PKC), 2021 WL 355670, at *2 (S.D.N.Y. Feb. 2, 2021) (granting voluntary dismissal
with prejudice of plaintiff’s federal law claims); Nix v. Off. of Comm’r of Baseball, No. 17-cv-
1241 (RJS), 2017 WL 2889503, at *2-3 & n.2 (S.D.N.Y. July 6, 2017) (granting plaintiffs’
stipulated voluntar